
• ITAT noted that the qualifications and role of the expats showed that they were not in the capacity to make
available any knowledge and therefore these payments to the secondees were not taxable as FIS, both under
the act and the relevant DTAA.

• ITAT observed that the reimbursement to the AE’s were made on account of them paying salaries in the
home country of the secondees.

• ITAT noted that the assessee had deducted tax at source u/s 192 and therefore the provisions of section 195
were not applicable in this case.

• ITAT also held that the assessee was eligible for tax credit as per provisions of law.

• Accordingly, ITAT ruled in favour of the assessee.

Next Gen Films Private Ltd. vs. ITO (International Tax.) TDS (4) Mumbai. [TS-409-ITAT-2020(Mum)] dated
11th August, 2020

Facts:

• The assessee company, a resident corporate entity, entered into a commissioning agreement with a UK
based company to produce, complete and deliver a feature film.

• AO contended that the overseas company had PE in India and the assessee fell under the AE as per Article
10 of India-UK DTAA.

• AO stated that the assessee made remittance to the overseas company without deducting TDS.

• AO also added that the assessee participated directly or indirectly in the management and control or
budgeting of the overseas company.

• Aggrieved, the assessee filed an appeal before ITAT.

Issue:

• Whether tax was liable to be withheld on payment made to the overseas company?

Held:

• ITAT observed that the contract between the assessee and the overseas company was on principal-to-
principal basis.

• ITAT observed that the various conditions / stipulations requiring prior consultation of the assessee was
purely with the motive of passive monitoring of the film production activity since the same was very
technical in nature.

• ITAT also stated that the overseas company worked as an independent entity as it was not solely dependent
upon the assessee for finance requirements and therefore the assessee could not be said to be AE of the
overseas company in terms of Article 10 of the DTAA.

• ITAT held that the assessee could not be said to be PE of the overseas company and therefore the payment
made was not subject to tax in India.

• Accordingly, ITAT ruled in favour of the assessee.

FEMA
CA. Manoj Shah, CA. Atal Bhanja

Foreign Exchange Management (Export and Import of Currency) (Amendment) Regulations, 2020 dated 11th
August 2020. – Notification No. FEMA 6(R)/(2)/2020-RB



New Regulation 9 is inserted and powers have been givenm to reserve Bank to permit import and export of
currency. Therefore, as per the said new regulation, any person is allowed to take or send out of India to any
country or bring into India from any country currency notes of Government of India and /or of Reserve Bank of
India subject to such terms and conditions as the Reserve Bank may stipulate upon application made to RBI to
this effect.

RBI may give such approval subject to certain terms and condition.

Link to access the notification: https://www.rbi.org.in/Scripts/NotificationUser.aspx?Id=10255&Mode=0

GOODS AND SERVICES TAX
CA. Rajiv Luthia

CBIC vide notification 62/2020-CT dated 20th August, 2020 has amended CGST Rules 2017 as under:

• Rule 8(4A) has been substituted to provide that where an applicant, other than a person notified under
section 25(6D), opts for authentication of Aadhaar number, he shall, while submitting the application under
sub-rule (4), with effect from 21st August, 2020, undergo authentication of Aadhaar number and the date of
submission of the application in such cases shall be the date of authentication of the Aadhaar number, or 15
days from the submission of the application in Part B of FORM GST REG-01 (i.e. Application for
registration )under sub-rule (4), whichever is earlier.

• Proviso to Rule 9(1) has been substituted to provide that where a person, other than a person notified under
25(6D), fails to undergo authentication of Aadhaar number as specified in Rule 8(4A) or does not opt for
authentication of Aadhaar number, the registration shall be granted only after physical verification of the
place of business in the presence of the said person, in the manner provided under rule 25:

Provided further that the proper officer may, for reasons to be recorded in writing and with the approval of
an officer not below the rank of Joint Commissioner, in lieu of the physical verification of the place of
business, carry out the verification of such documents as he may deem fit.

• Proviso under Rule 9(2) has been inserted to provide that where a person, other than a person notified
under Section 25(6D), fails to undergo authentication of Aadhaar number as specified in Rule 8(4A) or does
not opt for authentication of Aadhaar number, the notice in FORM GST REG-03 may be issued not later than
21 days from the date of submission of the application.

• Rule 9(5) has been substituted to provide that If the proper officer fails to take any action, -

(a) within a period of 3 working days from the date of submission of the application in cases where a person
successfully undergoes authentication of Aadhaar number or is notified under Section 25(6D); or

(b) within the time period prescribed under the proviso to sub-rule (2), in cases where a person, other than a
person notified under Section 25(6D), fails to undergo authentication of Aadhaar number as specified in
Rule 8(4A); or

(c) within a period of 21 days from the date of submission of the application in cases where a person does not
opt for authentication of Aadhaar number; or

(d) within a period of 7 working days from the date of the receipt of the clarification, information or documents
furnished by the applicant under sub-rule (2), the application for grant of registration shall be deemed to
have been approved.




