
‘gift’ and held that while the impugned transfer which was approved by the Board Resolution clearly stated, that the transfer of shares
is ‘with or without consideration’, it was infact without ‘voluntary consent’ and was not a gratuitous transfer. It was noted that
Redington Cayman was incorporated to accommodate an investment by a third party in Redington Dubai and that the transfer was
immediately followed by a stake buyout in Redington Cayman by the third party. It was concluded that “The sole intention of the
assessee was for corporate re-structuring....Therefore, the voluntariness in the transfer of shares stands excluded”, thereby
disqualifying it to be a valid gift u/s. 122 of the Transfer of Property Act.

The High Court considered the fact that the step down subsidiary companies were incorporated just before the share-transfer and
concluded that it is a colourable device and “undoubtedly a means to avoid taxation in India and the said two companies have been
used as conduits to avoid income tax”; Thereafter, HC upholds TPO’s application of CUP method to determine the ALP of the shares
transferred by considering the price at which the stake of 27% in Redington Cayman (holding the shares of Redington Dubai) was
purchased by a third party investor, immediately after the share transfer by the assessee. HC also rejected the 10% risk allowance
granted by the Dispute resolution Panel (“DRP”) on the premise that the third party was making a risk-free investment as it had a buy-
back option noting that DRP did not set aside the factual findings by the TPO.

Additionally, the HC reversed the ITAT’s deletion of TP-adjustments on corporate and bank guarantees. It held that the amendment to
Sec. 92B inserting the explanation, covering the guarantee transactions, is retrospective in nature. Considers that the explanation
commences with “For the removal of doubts, it is hereby clarified that -” and observes that “An Amendment made with the object of
removal of doubts and to clarify, undoubtedly has to be read to be retrospective and Courts are bound to give effect to such
retrospective legislation”.

GST
CA. C. B. Thakar, CA. Madhav Kalani

AMENDMENTS UNDER MAHARASTRA LAWS –

CIRCULAR

The Commissioner of Sales Tax has issued circular no.13T of 2020 dated 21.12.2020 by which the general procedure for GST Audit
u/s.65 of the MGST Act,2017 is clarified.

CO-OPERATIVE HOUSING SOCIETIES
CA. Ramesh Prabhu, CA. Sunil Nagonkar

1. Cooperative Matters:

(a) MCS(3rd Amendment) Ordinance, 2020 is notified on 2nd Nov, 2020 in which following amendments have been done:

(i) Proviso to section 65(2) has been inserted to authorise the committee to appropriate profits for Financial Year 2019-20 subject to
ratification in the AGM.

(ii) Section 75(2B) is inserted. “(2B) The Committee shall, in the financial year 2020-2021, have the power to decide on the disposal of
surplus and annual budget for the next year and to appoint an auditor or auditing firm from a panel approved by the State
Government in this behalf having such minimum qualifications and experience as laid down in section 81. The decisions of the
Committee in respect of the above matters shall be laid in the annual general body meeting of a society held thereafter for
ratification”

2. Redevelopment of Housing Societies.:



(a) HIGH COURT OF JUDICATUREAT BOMBAY WRITPETITION (L)NO.3324OF2019 in Vijay H. Mulchandani and Ors. Vs. The
Municipal Corporation of Gr. Mumbai and Ors, it is held on 10th Nov, 2020 that the developer need to clear the outstanding rent
without any excuses.

(b) HIGH COURT OF JUDICATURE AT BOMBAY ORDINARY ORIGINAL CIVIL JURISDICTION ARBITRATION PETITION (L)
NO. 3237 OF 2020 Goverdhangiri CHS Ltd …Vs Bharat Infrastructure & Engineering Ltd decided on 2nd Nov, 2020 upheld the
termination of development agreement by society for various violations and allowed the society to proceed with self
redevelopment or appoint another developer.

3. RERA Orders:

HIGH COURT OF PUNJAB AND HARYANA in. CWP Nos. 8548, 8550, 8557, 10087, 10095 to 10097, 10115 to 10118, 10124 and 10125 of
2020 in Janta Land Promoters Private Limited Vs Union of India and others decided on 16th Oct, 2020 that : All members in the
Authority collectively need to hear the complaints and decide on the matter and such powers cannot be delegated to any single
member. Similarly, the Appellate Tribunal at least two members need to decide the appeal.

MAHARERA
CA. Ashwin Shah, CA. Mahadev Birla

Real Estate (Regulation and Development) Act, 2016 (RERA,2016)

Case law study

Pratham Square V/s Gujarat Real Estate Regulatory Authority

This article attempts to discuss the provision related to deemed registration under RERA, 2016.

Issues:

Whether failure on part of GujRERA to accept or reject the registration application within 30 days will be considered as deemed
registration.?

Whether rejection of Application for non-submission of Registered development agreement is legal or lawful.?

Whether GujRERA can reject the registration application for non-submission of Registered development agreement.?

Provisions:

Section 5: Grant of Registration

(1) On receipt of the application under sub-section (1) of section 4, the Authority shall within a period of thirty days.

(a) grant registration subject to the provisions of this Act and the rules and regulations made thereunder, and provide a registration
number, including a Login Id and password to the applicant for accessing the website of the Authority and to create his web page and
to fill therein the details of the proposed project; or

(b) reject the application for reasons to be recorded in writing, if such application does not conform to the provisions of this Act or the
rules or regulations made thereunder:

Provided that no application shall be rejected unless the applicant has been given an opportunity of being heard in the matter.

(2) If the Authority fails to grant the registration or reject the application, as the case may be, as provided under sub-section (1), the
project shall be deemed to have been registered, and the Authority shall within a period of seven days of the expiry of the said period
of thirty days specified under sub-section (1), provide a registration number and a Login Id and password to the promoter for accessing
the website of the Authority and to create his web page and to fill therein the details of the proposed project.

Fact of the Case:




