
Tata Consultancy Service Ltd, vs Assistant Commissioner of Income Tax [TS-665-ITAT-2019(Mum)]
dated 30th October, 2019

Facts:

The assessee, an Indian company, is engaged in the business of export of computer software, providing e–Solutions, Business Process
Outsourcing (BPO) activities and other management consultancy activities.

The assessee claimed in its return of income, deduction of Foreign Tax Credit (“FTC”) in respect of State Taxes paid in overseas
countries like US, Denmark, Norway, Canada, etc.

CIT(A) had bifurcated the FTC into three parts i.e., taxes paid in USA, other DTAA countries and non-DTAA countries and allowed
credit only in respect of tax paid in USA.

Aggrieved, the assessee filed an appeal before ITAT.

Issue:

Whether foreign tax credit is available in respect of taxes paid overseas in all countries?

Held:

ITAT observed that where the respective treaty provides for benefit of foreign tax paid even in respect of income on which the assessee
had not paid tax in India, it would still be eligible for tax credit u/s. 90 of the IT Act.

The DTAA’s of Canada and Finland does not provide for such benefit unless the income was subjected to tax in both the countries.

Relying on the HC decision of Reliance Infrastructure Ltd, ITAT held that FTC is granted for all overseas countries except in case of
Canada and Finland.

Thus, the appeal was allowed in favour of the assessee.

FEMA
CA. Manoj Shah, CA. Sudha G. Bhushan,

CA. Mitesh Majithia

Foreign Exchange Management (Non Debt Instruments) Rules 2019

Notification No. S.O.4355(E) dated December 05, 2019 issued by the Ministry of Finance

The Ministry of Finance, Government of India has on December 5, 2019 issued Foreign Exchange Management (Non-Debt Instruments)
(Amendment) Rules, 2019 to amend certain provisions of Foreign Exchange Management (Non-debt Instruments) Rules, 2019

For details of amendments, please refer notifications available at:

http://egazette.nic.in/WriteReadData/2019/214520.pdf

Foreign Exchange Management (Export of Goods and Services) Regulations, 2015

Notification No. FEMA 23(R)/(2)/2019-RB dated December 09, 2019 issued by the RBI

RBI has issued the Foreign Exchange Management (Export of Goods & Services) (Amendment) Regulations, 2019 to amend Foreign
Exchange Management (Export of Goods and Services) Regulations, 2015 to provide for re-export of leased aircraft/ helicopter and/or
engines/auxiliary power units (APUs) re-possessed by overseas lessor and duly de-registered by the Directorate General of Civil
Aviation (DGCA) on the request of Irrevocable Deregistration and Export Request Authorisation (IDERA) holder under ‘Cape Town
Convention’ subject to permission by DGCA/Ministry of Civil Aviation for such export/s without furnishing the declaration of export.

Foreign Exchange Management (Manner of Receipt and Payment) Regulations, 2016

Notification No. FEMA 14(R)/(1)/2019-RB dated November 13, 2019 issued by the RBI

RBI has issued the Foreign Exchange Management (Manner of Receipt and Payment) (Amendment) Regulations, 2019 to amend
Foreign Exchange Management (Manner of Receipt and Payment) Regulations, 2016.

For details of amendments please refer aforesaid notification available on RBI website at



https://www.rbi.org.in/Scripts/NotificationUser.aspx?Id=11737&Mode=0

Foreign Exchange Management (Deposit) Regulations, 2016

Notification No. FEMA 5 (R)/(3)/2019-RB dated November 13, 2019 issued by the RBI

RBI has issued the Foreign Exchange Management (Deposit) (Third Amendment) Regulations, 2019 to amend Foreign Exchange
Management (Deposit) Regulations, 2016..

For details of amendments please refer aforesaid notification available on RBI website at

https://www.rbi.org.in/Scripts/NotificationUser.aspx?Id=11736&Mode=0

TRANSFER PRICING
CA. Bhavesh Dedhia, CA. Bhavya Goyal,

CA. Shazia Khatri

Special Bench hold Transfer Pricing provision under Section 92 applicable to entities claiming tax
holidays - M/s Doshi Accounting Services Private Limited vs. DCIT [Special Bench Ruling - TS-
1086-ITAT-2019(Ahd)-TP]

Ahmedabad ITAT Special Bench in case of M/s Doshi Accounting Services Private Limited held that arm’s length price on international
transactions deserved to be determined under Section 92 of the Act even if an assessee is eligible for tax exemption at rate of 100
percent under Section 10A/10B of the Act. While pronouncing the said “ratio” ITAT observed as under:

• There is no express provision under the Act restricting the application of Section 92 of the Act where such income is eligible for
deduction under Section 10A of the Act;

• The proviso to Section 92 of the Act itself reflect intend of the statute to invoke TP provision even in case of assessee is entitled to
deduction under Section 10A of the Act. Thus, there is no need to refer to the intention or purpose of the statute or application of
reasonable construction.

• The purpose of introducing Section 10A of the Act is to bring foreign exchange in India while granting tax exemption is only an
incidental object. Thus, where the amount of revenue or expenses does not correspond to arm’s length price, the same will
adversely affect the inflow of foreign exchange. Accordingly, if contention that Chapter X should not be applied to assessee
claiming Section 10A benefit is upheld, the main object of inserting Section 10A in the statute will stand unaccomplished.

• Proposition laid down by Hon’ble Bombay High Court in case of Vodafone India Services P. Ltd., (361 ITR 531) would not be
applicable in this case, as there was no income accruing in the case of Vodafone as defined under the Section 2(24) of the Act
whereas in the case on hand there is an income accruing to the assessee from the export of services.

• The question of two views about the interpretation to Section 10A of the Act vis-à-vis Chapter X in the given facts and
circumstances does not arise as none of the provision has either been made subject to each other or superseded by each other.

CORPORATE LAWS
CA. Premal Gandhi, CA. Rahul Joglekar

CIRCULAR NO. SEBI/HO/DDHS/DDHS/CIR/P/2019/161 dated 24th December 2019 providing Guidelines
for filing of placement memorandum - InvITs proposed to be listed.

CIRCULAR NO. CIR/CMD1/162/2019 dated 24th December 2019 providing Format on Statement of Deviation
or Variation for proceeds of public issue, rights issue, preferential issue, Qualified Institutions Placement (QIP).

GOODS AND SERVICES TAX

CA. Rajiv Luthia

CBIC vide Notification No. 57/2019 - CT dated 26th November, 2019 has extended the due-date for filing
Form GSTR-1 (Return of outward supplies) for registered persons (whose aggregate turnover in preceding financial year or during




