
‘gift’ and held that while the impugned transfer which was approved by the Board Resolution clearly stated, that the transfer of shares
is ‘with or without consideration’, it was infact without ‘voluntary consent’ and was not a gratuitous transfer. It was noted that
Redington Cayman was incorporated to accommodate an investment by a third party in Redington Dubai and that the transfer was
immediately followed by a stake buyout in Redington Cayman by the third party. It was concluded that “The sole intention of the
assessee was for corporate re-structuring....Therefore, the voluntariness in the transfer of shares stands excluded”, thereby
disqualifying it to be a valid gift u/s. 122 of the Transfer of Property Act.

The High Court considered the fact that the step down subsidiary companies were incorporated just before the share-transfer and
concluded that it is a colourable device and “undoubtedly a means to avoid taxation in India and the said two companies have been
used as conduits to avoid income tax”; Thereafter, HC upholds TPO’s application of CUP method to determine the ALP of the shares
transferred by considering the price at which the stake of 27% in Redington Cayman (holding the shares of Redington Dubai) was
purchased by a third party investor, immediately after the share transfer by the assessee. HC also rejected the 10% risk allowance
granted by the Dispute resolution Panel (“DRP”) on the premise that the third party was making a risk-free investment as it had a buy-
back option noting that DRP did not set aside the factual findings by the TPO.

Additionally, the HC reversed the ITAT’s deletion of TP-adjustments on corporate and bank guarantees. It held that the amendment to
Sec. 92B inserting the explanation, covering the guarantee transactions, is retrospective in nature. Considers that the explanation
commences with “For the removal of doubts, it is hereby clarified that -” and observes that “An Amendment made with the object of
removal of doubts and to clarify, undoubtedly has to be read to be retrospective and Courts are bound to give effect to such
retrospective legislation”.

GST
CA. C. B. Thakar, CA. Madhav Kalani

AMENDMENTS UNDER MAHARASTRA LAWS –

CIRCULAR

The Commissioner of Sales Tax has issued circular no.13T of 2020 dated 21.12.2020 by which the general procedure for GST Audit
u/s.65 of the MGST Act,2017 is clarified.

CO-OPERATIVE HOUSING SOCIETIES
CA. Ramesh Prabhu, CA. Sunil Nagonkar

1. Cooperative Matters:

(a) MCS(3rd Amendment) Ordinance, 2020 is notified on 2nd Nov, 2020 in which following amendments have been done:

(i) Proviso to section 65(2) has been inserted to authorise the committee to appropriate profits for Financial Year 2019-20 subject to
ratification in the AGM.

(ii) Section 75(2B) is inserted. “(2B) The Committee shall, in the financial year 2020-2021, have the power to decide on the disposal of
surplus and annual budget for the next year and to appoint an auditor or auditing firm from a panel approved by the State
Government in this behalf having such minimum qualifications and experience as laid down in section 81. The decisions of the
Committee in respect of the above matters shall be laid in the annual general body meeting of a society held thereafter for
ratification”

2. Redevelopment of Housing Societies.:




