
Representations have been received by the Board/field authorities staling that Form No. 10BB could not be filed along with the return
of income for AY 2016-17 and AY 2017-18. It has been requested that the delay in filing of Form No. 10BB may be condoned.
Accordingly, with a view to expedite the disposal of applications filed by such entities for condoning the delay and in exercise of the
powers conferred under section 119(2) (b) of the Act, the Central Board of Direct Taxes hereby directs that:

(a) In all the cases of belated applications in filing of Form No. 10BB for years prior to AY. 2018-19, the Commissioners of Income-tax
are authorized to admit such applications for condonation of delay under section 119(2)(b) of the Act. The Commissioner will while
entertaining such applications regarding filing Form No. 10BB shall satisfy themselves that the applicant was prevented by reasonable
cause from filing such application within the stipulated time. Further, all such applications shall be disposed of by 31-3-2021.

(b) where there is delay of upto 365 days in filing Form No. 10BB for Assessment Year 2018-19 or for any subsequent Assessment
Years, the Commissioners of Income-tax are hereby authorized to admit such belated applications of condonation of delay under
section 119(2) of the Income-tax Act, 1961 and decide on merits.
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The Director of Income Tax, International Taxation vs. M/s. Autodesk Asia Pvt. Ltd. [TS-507-HC-2020(KAR)] dated 15th September,
2020

Facts:

• The assessee, a Singapore based company, sold software licences and provided certain ancillary services to Indian customers
through its authorised distributors.

• AO held that the software supplied to the authorised distributors was chargeable to tax as royalty and technical services at 15% as
per Article 12 of the India – Singapore DTAA.

• However, the assessee stated that the above-mentioned paragraph was deleted and substituted by the paragraph which provided
for levy of tax at the rate not exceeding 10%.

• Accordingly, the assessee filed an appeal before ITAT wherein the ruling was in assessee’s favour.

• Aggrieved, the revenue filed an appeal before Karnataka High Court.

Issue:

• Whether the assessee was liable to be taxed at 15% instead of 10% as per Article 12 of India-Singapore DTAA?

Held:

• HC noted that the issue in this matter was with regards to the tax rate under DTAA for the relevant Assessment Year.

• HC observed that ITAT had relied on the decision of “Government of India And Others vs. Indian Tobacco Association’ and
stated that the new provision in existence was applicable for the entire fiscal year as defined in DTAA.



• Relying on the case of “U.P. Sugar Mills Assn. vs. State of U.P” and “West Up Sugar Mills Association vs. State of UP”, HC stated
that substitution has the effect of repealing earlier provision and its replacement by new provision.

• HC held that ITAT had rightly determined the tax rate as substituted in Article 12 of DTAA as applicable for the entire fiscal year
as defined in DTAA and was liable to be taxed at 10%.

• Accordingly, HC ruled in favour of the assessee.

ACIT (International Taxation) vs. M/s. Mitsui & Co. Ltd [TS-545-ITAT-2020(Delhi)] dated 20th October, 2020

Facts:

• The assessee company, incorporated in Japan, was one of the biggest trading houses of the world. The assessee has three project
offices in India.

• AO held that Mitsui India Pvt Ltd (MIPL) a subsidiary of Mitsui & Co. Ltd is Dependent Agent Permanent Establishment (DAPE)
in India of the assessee company and 50% of the gross trading profit out of the operations in India is attributable to DAPE.

• Aggrieved, the assesse filed an appeal before ITAT.

Issue:

• Whether MIPL can be considered as DAPE in India of an assessee Company?

Held:

• Relying on the assessee’s own case for previous years, ITAT held that MIPL is not a DAPE of the assessee noting that MIPL did
not fulfil any of the three conditions set forth in Article 5(7) of India- Japan DTAA.

• Condition A in relation to habitually exercising authority to conclude the contract and condition B in relation to habitually
maintaining a stock of goods or merchandise are not questioned by AO.

• ITAT further held that the contention of AO that MIPL habitually secures order for Assessee as per condition C of article 5(7) of
India-Japan DTAA was wrong because commission was not paid to secure orders but for other activities as listed in the agreement.

• ITAT held that MIPL is not DAPE of Mitsui and Co. Ltd and hence no attribution of income should be made to MIPL.

• Accordingly, ITAT ruled in favour of the assessee.

Snap Computer Systems Pvt. Ltd vs. ITO (IT & TP), Bhopal [TS-479-ITAT-2020(Ind)] dated 16th September, 2020

Facts:

• The assessee company was engaged in the business of export of software services.

• The assessee made payments to a non-resident company for services provided without deduction of TDS.

• AO, on review of Form 15 CB, stated that the payments were made towards “consultancy services” and on perusal of the invoices,
concluded that the payments were in the nature of “fees for technical services”.

• AO treated the assessee in default u/s 9 and computed the default of TDS along with interest u/s 201(1A) r.w.s. 195 of the Income
Tax Act, 1961.

• Aggrieved, the assessee filed an appeal before ITAT.

Issue:

• Whether the payments made by the assessee company for services provided by non-resident company were in the nature of
technical services liable for deduction of tax at source u/s 195 of the Act?

Held:

• ITAT noted that the non-resident company had no permanent establishment or business connection in India.

• ITAT observed that the non-resident company worked only as an interface to procure orders and the same was then handed over
to the assessee.

• ITAT further noted that apart from the work of procurement of orders for the assessee no other services were rendered by the non-
resident company and that it only acted as a Liaison and procurement agent between the assessee and clients abroad.



• ITAT stated that although the payment was nomenclated as consulting services in the agreement, it was only paid as a
commission for procuring orders from the customer.

• ITAT held that the non-resident company had not rendered any technical or managerial services to the assessee but was merely
project work procurement agent and therefore the payment made was not made for fee for technical services.

• ITAT noted that the payment was only towards charges for procurement of orders and reimbursement of incidental charges
incurred.

• Accordingly, ITAT ruled in favour of the assessee.

ESPN Star Sports Mauritius S.N.C. et Compagnie vs. ACIT Circle 1(2)(2), New Delhi [TS-550-ITAT-2020(DEL)] dated 22nd October,
2020

Facts:

• The assessee, a Mauritius based partnership firm, was engaged in the business of selling airtime and program sponsorship.

• The assessee entered into an agreement with its Indian subsidiary (ESPN India) to sell airtime to Indian advertisers and the
remuneration was declared to be at ALP.

• AO concluded that ESPN India is assessee’s DAPE in India under Article 5(4) of India-Mauritius DTAA and attributed 30% of
gross revenue from India to it.

• CIT(A) attributed 50% of net profits from ESPN India to DAPE based on earlier years’ ITAT order in assessee’s own case.

• Aggrieved, the assessee filed an appeal before ITAT.

Issue:

• Whether there can be any attribution of profits, even if, assessee has PE in India once the transactions are demonstrated to be in
accordance with arm’s length principle?

Held:

• ITAT noted that ESPN India has been remunerated at ALP and observed that nothing further remains attributable to DAPE once
the remuneration is paid at the arm’s length.

• Relying on SC ruling in the case of Honda Motors Co. Ltd and Morgan Stanley and Co., ITAT held that no profit was attributable
on a transaction at arm’s length price.

• ITAT concluded that no further profit attribution was to be made in the hands of the assessee.

• Accordingly, ITAT ruled in favour of the assessee.
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Consolidated FDI Policy Circular of 2020

DPIIT File Number 5(2)/2020-FDI Policy dated October 15, 2020

DPIIT has issued Consolidated FDI Policy Circular 2020 which amends the Consolidated FDI Policy Circular of 2017.

The present consolidation subsumes and supersedes all Press Notes/Press Releases/Clarifications/Circulars issued by the DPIIT, which
were in force as on October 15, 2020 and reflects the FDI Policy as on October 15, 2020. This Circular accordingly will take effect from
October 15, 2020 and will remain in force until superseded in totality or in part thereof. Reference to any statute or legislation made in
this Circular shall include modifications, amendments or re-enactments thereof.

Notwithstanding the rescission of earlier Press Notes/Press Releases/Clarifications/Circulars, anything done or any action taken or
purported to have been done or taken under the rescinded Press Notes/Press Releases/Clarifications/Circulars prior to October 15, 2020,
shall, in so far as it is not inconsistent with those Press Notes/Press Releases/Clarifications/Circulars, and applicable provisions under




