
filing of form 10-IC, was not exercised within the time prescribed under section 139(1) which is a sine qua non for 

availing the concessional tax regime under section 115BAA.  

On appeal to Tribunal, the Tribunal held that in terms of the requirement of section 3(1)(b) of TOLA, the time limit 

for filing of form 10-IC, for the assessment year 2020-21, stands extended to 31st March 2021, and, to this extent, 

the requirement of filing form 10-IC within the time permitted for filing an income tax return under section 139(1), 

stands superseded by the TOLA provisions. Section 3(1)(c) of TOLA, provides that where any time limit has been 

specified in, or prescribed or notified under, the specified Act, which falls during the period from the 20-3-2020 to 

31-12-2020 or such other date after 31-12-2020 as the Central Government may, by notification, specify in this 

behalf, for the completion or compliance of various actions under the Income-tax Act stand extended to the 31st 

day of March, 2021. Further clause (i) of the 3rd proviso to section 3(1) of TOLA carves out exception only in relation 

to Return of Income u/s. 139. As a corollary thereto, the time limits for filing of income tax returns and the time 

limits for the filing of any other application under the Income Tax Act, stand segregated. The Tribunal held that the 

scheme of section 115BAA has been diluted under TOLA where different treatment was accorded to filing of Return 

u/s. 139 and filing of various other statutory forms etc. There is no dispute that the original date of filing of income 

tax return fell within this period, and in terms of the provisions of Rule 21AE, the option was to be exercised in the 

prescribed manner, i.e. by filing Form 10-IC. The requirement of Section 115BA(5) admittedly was that it is within 

this time limit that the option must be exercised. However, this extension of the time limit, in view of the relaxation 

provisions of Section 3(1)(b) of the TOLA, stood extended to 31st March 2021. The filing of the income tax return 

and the exercise of an option for the concessional regime of taxation under section 115BAA are two distinct 

obligations. When the overriding provisions of TOLA provide separate relaxations for the purpose of the legal 

obligations with respect to the filing of return vis-à-vis filing of other documents, to that extent, specific relaxation 

provisions under the TOLA must make way for rather general provisions with respect to various statutory 

obligations. If a relaxation provision, as the TOLA is, visualizes separate parameters of relaxation for the income tax 

returns vis-à-vis other documents, it cannot be open to the revenue to negate the same on the ground that the 

scheme of the Income Tax Act 1961 treats the filing obligations in respect of the same at par. Relaxation provisions 

of TOLA must be interpreted in a liberal and non-pedantic manner, and so as to give full effect to the relaxations 

permitted by the legislature. Accordingly, the Form 10-IC filed by the assessee was held to be within the time.  

Suminter India Organics (P.) Ltd. vs. Dy. CIT [2022] 140 taxmann.com 591 (Mum.)  

7. Revision of Order prejudicial to revenue – Non invocation of sec. 56(2)(vii)(b) – Debatable issue – 

Revision not justified  

On appeal by the assessee against the revision order passed u/s. 263 of the Act, the Tribunal held that it is highly 

debatable issue as to whether section 56(2)(vii)(b) of the Act is to be invoked to make addition for excess of Stamp 

Duty value over consideration as per the Sale Deed merely because there is some difference between the two 

values. Further, it is also highly debatable whether tolerance limit of 10% of such excess is to be allowed 

retrospectively or prospectively. Considering the debatable nature of the issue involved, the CIT is not justified in 

invoking the powers u/s. 263 to propose revision for the order passed in regular assessment.  

Shanmuga Sundaram Govindraj vs. ACIT [2022] 141 taxmann.com 119 (Chennai Trib.)  
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CA. Hinesh Doshi, CA. Pramita Rathi 
 

 

Michael Page International Recruitment Pvt Ltd Vs DCIT, International Taxation 3(2)(2), Mumbai [TS-624-

ITAT-2022(Mum)] dated 04th July, 2022  

Facts: 



• The assessee before us is a company incorporated in, and fiscally domiciled in the Republic of Singapore, and 

is engaged in the business of, inter alia, providing executive search and recruitment services. 

• The assesse had  received INR 3.06 cr from its Indian associated enterprise by the name of Michael Page 

International Recruitment Pvt Ltd as a receipts for providing business support services and referral fees. 

• The assessee had not offered the fees so received to tax, on ground that as the services rendered by the 

assessee to the Indian entity, i.e. MP-India, does not amount to „making available‟ the services so rendered, in 

terms of Article 12 of the Indo Singapore tax treaty, it cannot be taxed in India. 

• Revenue rejected Assessee’s claim and concluded that the services rendered by Assessee to its Indian AE 

satisfied the make available clause and held the entire sum to be FTS under Article 12 of India-Singapore DTAA. 

• Aggrieved, the assesse company filed an appeal with ITAT.  

Issue: 

• Whether Business support fees and referral fees paid to Singapore Company from Indian Associated Enterprise 

will be treated as FTS? 

Held:  

• ITAT observed that unless the recipient of the services is enabled to provide the same services without recourse 

to the service, the services cannot be said to have made available by the service provider. 

• ITAT stated that test for services to qualify as FTS is the transfer of technology and a mere incidental advantage 

to the recipient of service is not enough. 

• Relying on the ruling in the case of Shell Global International wherein it was held that,  

 “to fit into the terminology “making available”, the technical knowledge and skill must remain with the person 

receiving the services even after the particular contract comes to an end” and “the technical knowledge or skills 

of the provider should be imparted to and absorbed by the receiver so that the receiver can deploy similar 

technology or techniques in the future without depending upon the provider”. 

• Thus, ITAT ruled in the favour of the assessee. 

Google India Pvt Ltd Vs DCIT[International Taxation], Bangalore [TS-643-ITAT-2022(Bang)]] dated 10th  

August, 2022 

Facts: 

• The assessee is a wholly owned subsidiary of Google International LLC, US. It is engaged in the business of 

providing Information Technology (IT) and Information Technology and enabled Services [ITeS] to its group 

companies. 

• The assessee has entered into Google Adword Program Distribution Agreement dated 12/12/2005 with Google 

Ireland Ltd and paid them distribution fees of INR 162.09 crores without deducting TDS in AY 2007-08 and AY 

2008-09. 

• The AO issued notice on Nov 20,2012 for TDS deafault and proceeded to pass an order dated Feb 22,2013 u/s. 

201(1) & 201(1A) of the Act. In the order, the AO held the assessee to be in default for non-deduction of TDS 

u/s 195 of the Act. 

• Aggrieved, the assessee filed an appeal with the ITAT. 

Issue: 

• Whether the Assessing officer has issued notice within the time limit as specified in Section 201(3)? 

Held: 

• ITAT notes Assessee’s submission that TDS proceedings were initiated by issuing notice on Nov 20, 2012 which 

was beyond the time limit of 4 years specified in Section 201(3). 



• Bangalore ITAT held that TDS proceedings against Google India as time-barred since notice was issued beyond 

four years from the end of the financial year in which amount was paid or credited. 

• Relying on the ruling in Mphasis, ITAT held that orders passed under Section 201(1) and 201(1A) to be time 

barred since the notice itself was issued beyond the period of four years from the end of relevant financial 

year. 

• Thus, ITAT ruled in the favour of the assessee. 

DCIT Circle -3(1)(2), [International Taxation], New Delhi Vs M/s. Technip France SAS, [TS-618 -ITAT-

2022(DEL)]] dated 26th July, 2022 

Facts: 

• The assessee is a the assesse is a non-resident corporate entity incorporated under the laws of France engaged 

in engineering, procurement and construction business for oil production- off-shore and on-shore, refining 

petrochemicals, fertilizers, chemical fertilizers, non-conventional energy and submarine pipelines etc. 

• The Assessee enetered into contract with RIL which involved retrieval of the installed X Mas Tree (XMT), and 

installation of XMT. The process further involved retrieval of the Jumper, disconnection of umbilicals, re-

installation of Jumper and stabbing of umbilicals, once the new XMT is installed. 

• The assessee computed its income under section 44BB of the Act on presumptive basis at 10% of the gross 

receipts and filed Income Tax Return 

• The Assessing Officer observed that amount received by the assesse qualifies as FTS under section 9(1)(vii) of 

the Act and passed assessment order not in favour of the assessee. 

• Aggrieved, the assessee filed an appeal with the ITAT. 

Issue: 

• Whether the services provided to RIL will be considered as FTS or under Sec 44BB? 

Held: 

• ITAT observes that Section 44BB, being a special provision for computing profits and gains ‘in connection with 

the business of exploration of minerals oils’. 

• Relying on HC ruling in case of OHM Ltd and AAR ruling in Geofizyka Torun, it was held that sec 44BB(1), 

includes a variety of services relating to exploration, extraction and production of mineral oils and held that 

work performed by assesse is linked to exploration/extraction of oil and cannot be treated as FTS. 

• Thus, ITAT ruled in the favour of the assessee. 

 

FEMA 
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External Commercial Borrowings (ECB) Policy – Liberalization Measures 

A.P. (DIR Series) Circular No. 11 dated August 1, 2022 

As announced in paragraph five of the press release on “Liberalisation of Forex Flows” dated July 06, 2022, it has 

been decided, in consultation with the Central Government, to:  

i) increase the automatic route limit from USD 750 million or equivalent to USD 1.5 billion or equivalent.  

ii) increase the all-in-cost ceiling for ECBs, by 100 bps. The enhanced all-in-cost ceiling shall be available only to 

eligible borrowers of investment grade rating from Indian Credit Rating Agencies (CRAs). Other eligible 

borrowers may raise ECB within the existing all-in-cost ceiling, as hitherto.  




