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BEPS strategies may not necessarily be illegal 

Increased globalisation enables companies to exploit gaps arising on interaction of domestic tax 

systems and treaty rules within the boundary of acceptable planning 
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Minimum standards 

Reinforced 
international 

standards on tax 
treaties and transfer 

pricing 

Common 
approaches and 
best practices for 

domestic law 
measures 

Analytical reports with 
recommendations 

(digital economy and 
multilateral instrument) 

Detailed report on 
measuring BEPS 



Coherence 

Hybrid Mismatch 
Arrangements (2) 

Harmful Tax 
Practices (5) 

Interest 
Deductions (4) 

CFC Rules (3) 

Substance 

Preventing Tax Treaty Abuse 
(6) 

Avoidance of 
PE Status (7) 

TP Aspects of Intangibles (8) 

TP/Risk and 
Capital (9) 

TP/High Risk 
Transactions (10) 

Transparency 

Methodologies and Data 
Analysis (11) 

Disclosure 
Rules (12) 

TP Documentation (13) 

Dispute 
Resolution (14) 

Digital Economy (1) 

Multilateral Instrument (15) 
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Immediate impact 

 

 

 Action 8 – Transfer pricing for 

intangibles 

 Action 9 – Transfer pricing for 

risks and capital 

 Action 10 – Transfer pricing for 

other high-risk transactions 

 Action 13 – Transfer pricing 

documentation and country-by- 

country reporting 

 

Treaty-based action 

 

 

 Action 2– Hybrid mismatch 

arrangements 

 Action 6 – Treaty abuse 

 Action 7 – Permanent 

establishment status 

 Action 14 – Dispute resolution  

 Action 15 - Multilateral 

instrument  

 

Legislative action 

 

 

 Action 2 – Hybrid mismatch 

arrangements 

 Action 3 – CFC rules 

 Action 4 – Interest deductions 

and other financial payments 

 Action 5 – Harmful tax practices 
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Reliance on Data 

Mobility of Business Functions 

Mobility of Users 

Excessive Reliance on 
intangible 

Multi-sided business model 

Networks effect – impact of one 
user’s decision on other users 

Volatility – low barrier to entry 
and fast growth 
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Erode tax base of affected countries 

Undermine fairness 

Distort competition 

Inefficient 

Non-transparent 

Core aspect of 

BEPS as hybrid 

mismatch 

arrangements 

create non-

taxed/ stateless 

income 



• Agreed rule order with 
detailed commentary 
explaining effect and 
interaction of the rules 

• Related parties and 
structured 
transactions 

• Eliminates the 
mismatch  benefit 
without affecting any 
other tax or regulatory 
outcomes 

• Rules apply to all 
types of arrangements 
(including instruments 
and entities) and 
whether all countries 
participate or not 

Comprehensive Stop hybrids 

Avoid double 
taxation 

Targeted and 
workable 
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Definition of 
a CFC 

Recommendation on 
how to determine 
when shareholders 

have sufficient 
influence over a 

foreign company 

Recommendation on 
how  non-corporate 

entities and their 
income should be 

brought within CFC 
rules 

CFC 
exemptions 

and threshold 
requirements 

CFC rules apply only 
to controlled foreign 
companies that are 
subject to effective 
tax rates that are 
meaningfully lower 
than those applied 
for in the parent 
jurisdiction 

Definition of 
Income 

Non-exhaustive list of 
approaches or 
combination of 
approaches that CFC 
rules could use for 
such a definition 

Computation 
of Income 

Use the rules of parent 
jurisdiction to 
compute the CFC 
income to be 
attributed to 
shareholders 

CFC losses should be 
offset against the 
profits of the same 
CFC or other CFC’s in 
the same jurisdiction 

Attribution of 
Income 

Attribution threshold 
to be tied to the 
control threshold 

Amount of income 
attributed should be 
calculated by 
reference to the 
proportionate 
ownership or 
influence 

Prevention 
and 

elimination of 
double 

taxation 

Jurisdiction with CFC 
rules allow a credit for 
foreign taxes actually 
paid, including any 
tax assessed on 
intermediate parent 
companies under 
CFC regime 

Countries consider relief 
from double taxation on 
dividends on, and gains 
arising from the disposal 
of, CFC shares where 
the income of the CFC 
has previously been 
subject to taxation 
under a CFC regime 
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“No or low taxation associated with practices that artificially 
segregate taxable income from the activities that generate it”  

 

- BEPS Action Plan, chapter 3 

Location of third party 

interest in high tax 

countries 

Quantity of related 

party interest, in excess 

of group’s actual 
interest cost 

Use of interest expense 

to fund tax exempt 

income 
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India has recently introduced thin capitalisation rules under section 94B of the Income Tax Act, 1961 applicable from AY 2018-19 
vide Finance Act 2017 

Fixed 
Ratio Rule 

• Allows net interest deduction up to a fixed percentage of EBITDA (ranging from 10% to 30%) 

• Applies to interest paid to third parties and intra-group 

Group 
Ratio Rule 

• Allows interest deductions up to net interest/ EBITDA ratio of group 

• Countries may instead apply a different group ratio rule (e.g. equity escape) or no group ratio rule 

Targeted 
Rules 

• Protect fixed ratio rule and group ratio rule from planning 

• Address specific BEPS risks 

 

Additional 
Optional 
Elements 

• De minimis threshold 

• Disallowed interest expenses/ unused interest capacity of earlier years to be carry forward 

• Exclusion for 3rd party interest funding certain public-benefit assets 
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India has recently introduced thin capitalisation rules under section 94B of the Income Tax Act, 1961 applicable from AY 2018-19 vide Finance Act 2017 



T. P. Ostwal & Associates LLP



T. P. Ostwal & Associates LLP



T. P. Ostwal & Associates LLP



T. P. Ostwal & Associates LLP

Treaty Shopping 

 

Treaty shopping generally refers to a situation 

where a person, who is resident in one country 

(home country) and who earns income or 

capital gains from another country (source 

country), is able to benefit from a tax treaty 

between the source country and yet another 

country (third country) 

 

e.g. Use of a letterbox company in a treaty state 

 

Action 

 
Each contracting state has agreed to include a 

minimum standard in new treaties, and protocols to 

existing treaties, choosing from one of three options: 

 

a) Limitation of Benefit (LOB) article, combined with anti-

conduit rules (either incorporated in the treaty or 

under domestic law) 

 

b) Principle of Purpose Test (PPT)  

 

c) LOB in combination with a PPT 

India has introduced GAAR which is applicable from FY 2017-18, i.e., AY 2018-19. This results in a 

double whammy for Indian taxpayers 
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The following changes address techniques used to 
inappropriately avoid being taxed in a State, including 

Replacing a distributor with a 
ǲcommissionaire 

arrangementǳ through which 
a local member of a 

multinational group sells 
products belonging to 

foreign members of that 
group 

Taking advantage of 
exceptions that were initially 

adopted to prevent the 
taxation of mere preparatory 
or auxiliary activities carried 
on by foreign enterprises, in 

particular by artificially 
fragmenting business 

activities between parts of a 
multinational enterprise 

Splitting-up construction 
contracts in order to qualify 
for an exception based on 
the time during which an 
enterprise is active on the 

construction site 
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The potential for misalignment of profits and value creation may arise 

from misalignment of form and substance, and in particular exclusive 

reliance on: 

1)mere contractual ownership; 

2)mere contractual assumption of risk; and  

3)provision of capital 
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inappropriate returns will not 
accrue to an entity solely because 
it has contractually assumed risks 
or has provided capital. The rules to 
be developed will also require 
alignment of returns with value 
creation.” 
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M/s T.P.Ostwal & Associates (Regd.) 
33 

16th April 2016 
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Marketing-  

Trade mark, 
Brand names, 

logos 

Customer-  

Customers lists, 
open purchase 

order 

Engineering-  

Industrial 
design, trade 

secrets 

Technology-  

Patents, 
technical Know-

how 

Artistic-  

Copyrights, 
Literary work 

Intangible 

Data 
processing-  

software 
copyright, 
automated 
databases 

Contract License agreements , Franchise agreements, non-
compete agreements 

Human Capital

  

Trained & Organised work force, 
Union Contracts 

Location 
Leasehold interest, Air rights, 
Water rights 

Goodwill 

Institutional / Professional 
Practice / Celebrity goodwill , 
General business going concern 
value 

Others  Methods, Systems, Procedures, Campaigns, 
Surveys, Forecasts  
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the concentration of foreign direct investment in low tax countries 

the profit rates of MNE affiliates in low tax countries compared to those in high tax 
countries 

the profit rates of MNE affiliates in low tax countries compared with the profit rate of 
their own global groups 

 the effective tax rates of MNEs compared to those of domestic-only enterprises 

the separation of intangible assets from the location of their production 

the concentration of debt in MNE affiliates located in higher-tax rate countries.  



T. P. Ostwal & Associates LLP



T. P. Ostwal & Associates LLP

 increase transparency through providing early 
information to tax authorities 

deter the implementation of potentially 
aggressive schemes  

early identification of promoters and taxpayers 
associated with abusive schemes which are 
considered to pose BEPS-related tax risks 

Aim of Mandatory Disclosure Rules is to reduce the time delay between the emergence of an 

aggressive tax planning scheme and the point at which tax authorities recognize them 
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Impose a disclosure obligation on both, promoter and taxpayer 

Include a mixture of both, generic and specific hallmarks, the existence of each of 
them triggering a requirement for disclosure 

Establish a mechanism to track disclosures and link disclosures made by promoters 
and clients as identifying scheme users is also an essential part of any MDR 

Link the timeframe for disclosures to the scheme being made available to taxpayers 
when the obligation to disclosure is imposed on the promoter 

Introduce penalties (including non-monetary) to ensure compliance 
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Master  

File 

• Provides tax administrations with high level information regarding a MNE’s global business operations and 
transfer pricing policies  

Local File 

• Provides a local tax administration with information regarding material related party transactions, the amounts 
involved, and the company’s analysis of the transfer pricing determinations they have made with regard to those 
transaction 

CbC Reporting 
Template 

• Requires large MNEs to report the amount of revenue (related and unrelated party), profits, income tax paid and 
taxes accrued, employees, stated capital and retained earnings, and tangible assets annually for each tax 
jurisdiction in which they do business. In addition, MNEs are required to identify each entity within the group doing 
business in a particular tax jurisdiction and to provide an indication of the business activities each entity conducts 



Business  
Line 

Business  
Line 

Business  
Line 

Business  
Line 

    Masterfile 

Org Structure   

Description of MNEs Business(es) 

 

MNEs Intangibles 

MNEs Intercompany financial activities 

  MNEs financials and tax positions 

• Management structure 
• Local Org Chart 
• Business  

restructurings 
• Local reporting lines 
• Key competitors 

• Description and  
context 

• Payments / receipts 
• Inter-Co. agreements 
• TP analysis 
• APAs 

• Financial accounts 

 
• Reconciliation 

 
• Comparable data 

Local entity 
Financial  

information 

Local File 
Controlled  

transactions 

 
 

 
Tax  
Jurisdiction 

 
Revenues 

 
 
 
Profit (loss)  
before  
Income Tax 

 
 
 
Income Tax  
Paid (on  
cash basis) 

 
 
 
Income Tax  
Accrued –  
Current Year 

 
 

 
Stated  
Capital 

 
 

 
Accumulated  
Earnings 

 
 
 
Number  
of 
Employees 

 
 
Tangible Assets  
(other 
than Cash and  
Cash 
equivalents) 

 

Unrelated  
party 

 

Related  
party 

 

 
Total 

CbCR Template 
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India does not agree with mandatory arbitration and therefore, has expressed a reservation 
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To allow taxpayers access to the MAP process 
when the requirements for taxpayers to 

access the MAP process are met 

To ensure that domestic 
administrative procedures don’t 
block access to the MAP process 

To ensure that countries 
implement Article 25 of the OECD 

Model Tax Convention in good faith 
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Model provisions to prevent treaty abuse (including treaty shopping) 

Standardised Country-by-Country (CbC) Reporting 

A revitalised peer review process to address harmful tax  practices 

An agreement to secure progress on dispute resolution (MAP) 
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