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HISTORICAL BACKGROUND

Oct, 2015

-

CBDT takes first step
towards paperless
assessments

\

Introduces "Email based
communication scheme"

basis at 5 locations:

of assessment on pilot

N
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DELHI
MUMBAI
BENGALURU
AHMEDABAD
CHENNAI

KOLKATA

June, 2016

June, 2017

-

Definition of “hearing”
u/s. 2(23C) amended vide
FA Act, 2016 to include
communication through

m—
HYDERABAD 05 jund scheme to:

\ j

~

CBDT constitutes Task
force for creation of new
end to end e-process of
scrutiny assessments;
Also, revises format for
Sec 143(2) notices to
implement e-assessments

@DT migrates from \

\_

May, 2016
Extends the

A\

Sep, 2017

Feb, 2018

Mar, 2018

"email based
communication
scheme" to the "e-
proceeding facility" on
ITBA platforms in
respect of the 7 metro
cities(above), giving
taxpayers 'opt-out’

/

choice

BANSI S. MEHTA & CO.
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Govt. introduces Sec.
143(3A), 143(3B) and
143(3C) vide Finance Bill
2018 to cull out a new
scheme of faceless and
paperless assessments

YA

AN

Aug, 2018

CBDT revises formats for
notice u/s 142(1)
enabling taxpayers to
respond electronically.
Also initiated SMS alert
system intimating
taxpayers to furnish
information electronically

Y4

CBDT mandates 'E-
Proceeding' for ‘all'
assessments during 2018-
19, carves-out 7
exceptions.

Exceptions added to the note
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HISTORICAL BACKGROUND

Sep, 2019

-

CBDT notifies 'E-assessment
Scheme', 2019 u/s
143(3A)/(3B) .Applicable for
all assessments u/s. 143(3)

\_

~

/

Saturday, 05 June 2021

Aug, 2020

-

\
Scheme renamed as Faceless
Assessment Scheme, 2019 and
made applicable even to best
judgement assessments u/s.
144... In Feb 2021 - Scheme
was further amended

\_ /

Sep, 2020

-

Faceless Assessment Scheme
was legislated in the Act by
way of new Sec. 144B inserted
by TOLA, 2020 w.e.f. April 1,
2021

~N

\_ /

CBDT notifies the
Income-tax Authorities
and its jurisdiction for the
purpose of the National
and Regional Faceless

Assessment Centre u/s.
BANAUB.MEHTA & CO.

April, 2021

4 )

Faceless Assessments u/s 144B
kicks in

/

\_

issues order u/s. 119
atis mutandis
circulars,

31st March 2021

Assessment Scheme,
Faceless Assessment u/s. 14



Statutory Provision | Legal Framework Assessment / Appeal U/S Scheme notified?
applicable from When

143(3A)/(3B)/(3C)/ April 1, 2018
(3D)

144B Assessments made
Faceless on or after April 1,
Assessment 2021

151A November 1, 2020
157A November 1, 2020
274(2A)/(2B) April 1, 2020
Faceless Penalty

264A / 264B November 1, 2020

144C (14B)/(14C) November 1, 2020

250(6B)/(6C)/255(7 April 1, 2020 & April
) Faceless Appeal 1,2021

92CA(8) November 1, 2020

Saturday, 05 June 2021

143(3) & 144

.« 143(3) & 144

» 148, If 143(2) Notice already Issued by JAO.

e 148, If ROI not furnished and 142(1) issued
by AO.

148 - Issue of Notice & Re-assessment u/s
147 & order u/s 148A -

Rectification u/s.154 / 155 / 156 / 157

All penalties imposable under the Income-
tax Act

263 / 264 And OGE to order u/s. 250/ 260
/ 264 / 254 / 263

Faceless DRP Scheme is yet to be notified
250/ 254

Reference to TPO
BANSI S. MEHTA & CO.

Yes. Sept 12, 2019
Scheme applicable to assessments
made upto March 31, 2021

* NA

Not yet

Not yet
Yes. January 12, 2021

Not yet

Not yet

CIT(A) - Yes. Sept 25, 2020
ITAT - No.

Not yet



30 Regional
Faceless Assessment
Centres (RFAC)
under CCITs

, vl as
A\ | |95A t Unit
& & : w ﬂn ssessment Units
SLAY

e El@ National Faceless \
Assessment | O .
Centre (NFAC) 35 Verification Units
N under Pr.CCIT \ & &

v" No Human interface 4 Technical Units

v Dynamic Jurisdiction

v' Team Based Working , & &
v Functional Specialisation i 20 Review Units

| |
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COMPOSITION

| } , | )
ASSESSMENT VERIFICATION REVIEW TECHNICAL
UNIT UNIT R

. UNIT UNIT

» 1PCIT
» 4 Additional/Joint CsIT
» 4 DCs/AGCsIT
» 20 ITOs

ditional/Joint CsIT
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To make assessments
/ reassessments

Identify i & K ASSESSMENT UNIT - REVIEW UNIT -
oY ooes S SEEK T e, 144B(3)(iii) Sec. 144B(3)(vi)
Analyse material for

making faceless

assessment

Conduct enquiry, cross
verification,
examination of books of
account, examination of
witnesses and recording
of statements

Conduct Physical
verification only in
instances specified by
Pr.CCIT NeAC

o 1 o 1 V-

JOluTuay, U JuUTIC " ZUZ' L

FUNCTIONS

VERIFICATION TECHNICAL
UNIT - Sec. UNIT -Sec.
144B(3)(iv) 144B(3)(v)

BANSI S. MEHTA & CO.

Review of Draft Assessment Order- Whether
relev::lnt & material evidence brought on
record,

Whether relevant points of facts and law
incorporated

Whether issues on addition /disallowance made
are discussed

Whether the submissions and arguments of the
assessee have been duly considered and
rebutted [this point is coming from SOP ]

Whether application of judicial decisions
considered, whether arithmetically correct

To act as knowledge
repository

Jo assist or advice on legal,
accounting, forensic,
information technology,
valuation, transfer pricing,
data analytics, management
or any other technical matter




144B(1)(i

MNFAC to serve
notice u/s 143(2)
on Assessee,

Flowchart showing procedure under Faceless Assessment Scheme u/s. 144B

144B(1
MFAC to intimate assessee in the following 3 case
that his assessment shall be completed u/s. 1448

Where assessee furnished
ROl ufs 132 or in response

Sat-—

r

144B(1)(iv
MNFAC to assign the case
to AU through AAS

AU -3 Options

Y

ALl may request NFAC for:

to notice u/fs 142(1)/148
AND notice ufs 143(2)
\ssued by AD.

'’
Assessee not furnished ROl in
response to Notice u/fs 142(1)

..

< 15 days a Where assessee not
+ NEAC fr.:rr_'.giartl;to furnished ROl u/s
B AL~ l Il 148(1) AND Notice
1] -
Lt ufs 142(1) issued b
Assessee to file response |-+~ 144B({1)v)(a 14481} (v}{b 144B(1}v)ic AH; (1) Ly
to NFAC . :
Obtaining further Conducting AND seeking
infermation, AND/ | enquiry by technical
documents from |OR VU fOR assistance
Assessee and/or fromTU 144B(1){x
Third Party Report received
22981 144B(1){vii) l l l from WU & TU by
IF NO Assessee/Third Party to - . MFAC to be
SCN u/s 144 RESPONSE *— respond to NFAC within [* 144B(1){vi 1448(1){viii 144B(1)(ix * Forwarded to
specified time/extended time NFAC  seek ) NFAC to concerned AU
information, MFAC to .
assign to assign to TU
documents from YU th . through AAS
Assessee/ Third roug
.e Party e J
1448(1)(xii IF RESPONSE |
Assessee to file LA
response within AU
specified/ - >
axtended time IF NO RESPONSE 14AB(1)(xiii)
"""""" m============™ NEAC to intimate such failure to AU
Continued...

e A



Saf

Flowchart showing procedure under Faceless Assessment Scheme u/s. 144B

AU
v
1448 1) {xiv)/ [xv)
After considering all material available SEND TO NFAC
on record, AU to make DRAFT AD *
+ Details of Penalty to be initiated
; 1448(1)(xvi)
Risk Applies Automated
Management ,| NFPACTo examine 1% gyamination
144B(1){xvii) 144B(1)(xvi
| NFAC to assign draft AD . Finalise Assessment &
to RU applying AAS and 1448(1 ){xvi s there 5 N notice for initiating
RU to concliuct review %1095 NEAC variation? - * penalty
- . desire a l
;TB 1 f:\"ll a 2 1448(1){xviil{b Review
ancurs RU Suggest -
intimates to NFAC modification & 1448(1)(xvi)(b 1“”“’““:’“;“_';?““
NFAC to issue SCN to In case of eligible
v send to NFAC ascacsea, assessee, forward Draft

Follow Procedurein
144B(1)(xvi}a/b

Upon receiving
Final Draft AD,
MNFAC to Follow
procedure under
1448(1){xvi})-a/b

144B(1)(xix)

Draft AQ.)

MNFAC to send to new AU (Other
than the AU which prepared

!

1448 (1 ){xx)
MNew AU to prepare

!

Send to NFAC

1A4AB(1 ) {xxii)
Has assessee

responded?|Personal
Hearing Reguest)

AO BRIFIRGIDFSFEAG to
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.| 144B(1)(xxiii}(a}- B

In other case, finalise

assessment as per Draft
A or Final Draft AC -

144B(1)(xxiv

144B( 1) {xxiii}(b
Send to AU

Draft AQ
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Send to MFAC
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Flowchart showing procedure under Faceless Assessment Scheme u/s. 144B

CONT, | 1238{1)jow

MFAC to examine
Revised Draft AOQ

1448(1)(xxv)

If wariations proposed
vis-a-vis draft AOQ -

&

e (1){xxv)(b) :
- are prejudicial 1448(1)(xxv){b 144B(1 ) (xxvi
? » NFAC to issue SCN to Procedure laid down in
assesses (sexcil], (xxiv) & (xv) to apply

in respect of SCN

P e
144B(1) (xxv](a)-A 1448(1)(xxv]){a)-B
In case of an eligible assessee In other cases, Finalise
where there are variations assessment as per revised _ END
proposed in draft AQ or - draft AO & initiate penalty 144B( 1) [xxxii)
- farward revised Draft | MFAC, after completion of
AD to assesses » assessment, transfer all
—L electronic records to JAO,
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Assesseeto file
acceptance to NFAC 144B( 1) [xxviii)
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MFAC to forward DRP

directions u/s 144C(5) to
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Sec. 144B(2) : Scope of Faceless Assessments

Faceless Assessment — only for specified territorial area, specified persons/class
of persons/ incomes / class of incomes

CBDT order u/s. 144B(2) dated March 31, 2021 specifies —

* all the assessment proceedings pending as on March 31, 2021 and those initiated on or after
April 1, 2021

e other than in the Central & International tax charges

Central charges — Search cases [Sec. 153A/153C], FT&TR cases, Survey cases (only
where some material is impounded)

International tax charge - Non-residents / foreigh companies




Sec. 144B(5) to (7): Mode of communication

 Communication between the Assessee and AU/VU/TU/RU: Only through NFAC

* Communication between NFAC & Assessee: “exclusively by Electronic Mode”

Internal communication between NFAC and RFAC: “exclusively by Electronic
Mode”

* Exception: Cases where physical verification is required by VU (114B(7)(xii) r.w. SOP)

NFAC to authenticate its communication by affixing digital signature

Assessee to authenticate:
* If assessee required to furnish ROl under digital signature: then by digital signature
e Other cases: either by digital signature or electronic verification code in prescribed manner




Sec. 144B(5) to (7): Mode of communication

(cont’d)

All notices / orders / communication shall be delivered to the assessee by way of:
* Placing it in assessee’s registered account;
* Sending to registered email address of assessee or authorized representative;
* Uploading it on assessee’s Mobile App.
AND (in all three cases)
* Followed by real time alert (i.e. sms / mobile app / email)

All communication with persons other than assessee by:

* Sending it to the registered email address
AND
* Followed by real time alert (i.e. sms / mobile app / email)

Assessee to file his response through his registered account. Acknowledgement
containing the hash result — final.

Q: Are the requirements of sec. 282 (service of notice etc) overridden?
A: Yes. S. 144B(1) — starts with a non obstante clause




Sec. 144B(5) to (7): Mode of communication

(cont’d)

» Assessee / AR shall not be required to appear in the assessment proceedings

* But, Assessee / AR may request for personal hearing where SCN is issued as to
why assessment should not be completed as per draft order

* CCIT/DGIT of concerned RFAC may approve the request for personal hearing

* SOP for personal hearing:
 Where assessee disputes the facts regarding the proposed variation to income
* Assessee has submitted written submissions
* Allow personal hearing through VC
* VC generally not more than 30 minutes

* Assessee may furnish evidence / documents during the VC or after the hearing within
reasonable time.




Sec. 144B(5) to (7): Mode of communication

(cont’d)

» All examination and recording of statement of the assessee or any other person
(other than in survey) — exclusively through VC

* CBDT required to establish facilities for VC at different locations (where assessees
and ARs may not have access to such facilities)

* Power to frame SOPs —S. 144B(7)(xii):
* SOPS for effective functioning of NFAC, RFAC
 Service of notice
* Receipt of information / documents
* Issue of acknowledgement
* E-proceedings facility — login, assessment tracking status, download, etc
* General administration and grievance redressal mechanism




Sec. 144B — Explanation: Certain important
Definitions

 Computer resource of assessee: “includes” —
* Assessee’s registered account in IT portal
* Mobile App linked to registered mobile number
* Registered e-mail address

* Registered account — e-filing account in IT portal
* Registered Mobile no: Assessee or AR’s mobile no on e-filing account

e Registered email address:
* On e-filing account;
 LastITR
* Email in PAN and Aadhaar database
 MCA web-site
* Email address made available to the Department




Other provisions of S. 1448B

» 144B(8): PCCIT/ PDGIT of NFAC may transfer the case to the JAO if
considered necessary, at any stage of the assessment

e 144B(9): Assessments not in faceless form — non est



SOPs issued by Pr. CCIT, NeAC for implementation
of FAS, 2019

* Pursuant to powers enshrined in Para 12 of the Faceless Assessment Scheme, 2019, Pr.CCIT, NeAC
issued SOP / guidelines in November, 2020, with prior approval of the CBDT laying down the
standards, procedures and processes for units set-up under this Scheme for the purpose of
implementation of Faceless Assessment Scheme (FAS), 2019.

* The new Scheme u/s. 144B being pari materia with the above Scheme also provides for similiar
power u/s. 144B(7)(xii).

* On March 315, 2021, CBDT issued order u/s. 119 regarding mutatis mutandis application of
orders, circulars, instructions, guidelines & communications issued in order to implement the FAS,
2019 to Faceless Assessment u/s. 144B.

* By virtue of this CBDT order, can the aforesaid SOP issued under earlier Scheme with prior
approval of CBDT be read into the new Scheme u/s. 144B?

* If yes, can these SOPs which are though stated to be for internal departmental guidance be.relied
upon since the power to issue such SOPs is derived from Sec. 1448B itself?




Outline of SOPs for AUs

 A: Issue of Initial Questionnaire u/s 142(1)
* B: Process of issuance of notice u/s 142(1)/ questionnaire

* C: Grant of adjournment to initial notice u/s 142(1) on request of taxpayer
or a suo-moto adjournment

* D: Procedure to be adopted in case of non-compliance of any notice u/s
142(1)& passing of best judgement assessment u/s 144 of the Act

 E: Issue of penalty notice & levy of penalty u/s 272A for non-compliance of
142(1) notice

 F: Analysis of Information submitted in response to gquestionnaire u/s
142(1)

* G: Issue of additional questionnaire u/s 142(1)



Outline of SOPs for AUS|(cont’d)

* H : Reference to Verification Unit for online enquiry/Verification.

* | : Sending reference to VU for field physical verification.

* J : Sending reference to Technical Unit (TU)

e K: Handling Re-assessment under section 148 of the Act

* L : Handling approval for withholding of refunds u/s 241A of the Act
* M : Handling of revised return cases:

* N: Handling of unverified return cases



Outline of SOPs for AUS|(cont’d)

* O: Handling of cases with CPC related defect issues

e P: Handling of reference for attachment u/s 281B of the Act (Need to
make reference to Board for amendment after reading New scheme)

* Q: Handling of Compulsory Scrutiny cases &Handling of Legacy Set
Aside cases

* R: Handling of PAN marked as fraud PAN.

* S: Preparation and Submission of draft assessment order.
* T: Issue of Show Cause Notice

e U: Passing of Final Assessment Order



Outline of SOPs for AUS|(cont’d)

* \/: Handling Clarifications sought by VU / TU

* W: Handling of cases received by new AU after suggestion of modification
by RU

* Annexure |-1

* SOP for handling non-responsive cases

* Sending email communication to other emails available in internal sources
* Sending SMS communication to other mobile numbers

* Marking the person as Non-responsive

* Handling of non- responsive case by Verification Unit

e Supervision and monitoring



Outline of SOPs for AUs

e Annexure I-2

(cont’d)

* SOP for handling Address Verification Requests

* Preparation of reference for address verification
 Allocation of reference for address verification

* Handling of address verification by Verification Unit

* Annexure |-3

e SOP for handling untraceable cases
* Marking the person as untraceable
* Handling of untraceable case

e Supervision and monitoring




Outline of SOPs for VUs

A: Handling of case(s), having digital footprint, received for Verification or Enquiry.
B : Handling of case(s), not having digital footprint, received for Verification or Enquiry.

C: Handling of case(s), where request is received for physical verification or VU decides
for physical verification.

D: Handling of case(s), received by designated VU for physical verification.
E: Procedure for seeking clarification from AU

F. Handling of case(s), which are not responding to notices u/s 133(6) of the Act and levy
of penalty u/s 272A of the Act.

G: Handling of case(s), received for examination of books of account.

H: Handling of case(s), for examination or cross examination of witnesses.
|: Preparation of Verification Report.

CHECKLIST FOR MAKING REFERENCE FROM AU TO VU



Outline of SOPs for TUs

* A: Handling of case received for Technical Assistance on legal matters.

* B : Handling of references received in Technical Unit for assistance in
TP Matters.

e C: Handling of references received in Technical Unit for assistance in
audit u/s142(2A) of the Act.

* D: Handling of references received in Technical Unit for assistance in
Valuation of asset, property or investment etc.

* Handling of case received for assistance in respect of information to
be called from Foreign Jurisdictions.

* F: Handling of case received for assistance in analysis of accounts.



Outline of SOPs for TUS [cont’d)

* G: Handling of case received for assistance in accounts, forensics,
Information & technology, data analytics, management or any other
technical matter.

* H: Technical Knowledge Repository
e Technical Issue Dictionary (i-wiki and i-forum)
e Technical Issue Checklist (i-wiki and i-forum)
* Published Technical Reports (i-Library)
* Published articles on Technical issues (i-Library)
* Technical Discussion Forums (i-Forum)
e Technical Queries (i-Query)



Outline of SOPs for RUs

* A: Handling of case received for Review
* B: Procedure for seeking clarification from AU
e C: Preparation of Review Report



Outline of SOPs for personal hearing through
VC

 Where any modification is proposed in the draft assessment order (DAO)
issued by any AU and the Assessee or the authorized representative in
his/her written response disputes the facts underlying the proposed
modification and makes a request for a personal hearing, the CCIT ReAC
may allow personal hearing through Video Conference, after considering
the facts & circumstances of the case, as below .-
* The Assessee has submitted written submission in response to the DAO.

e The Video Conference will ordinarily be of 30 minutes duration. It may be extended
on the request of the Assessee or authorised representative.

* The Assessee may furnish documents/ evidence, to substantiate points raised in the
Video Conference during the session or within a reasonable time allowed by the AU,
after considering the facts and circumstances of the case.




Some other points to note

* All orders, circulars, instrutions, guidelines issued under 2019 scheme, valid
mutadis mutandis under section 144B.

* Voluminous details sought - Exclusive email id for grievances regarding
roving questionnaires -feedback.notice.neac@incometax.gov.in

* SC ruling in IVen Interactive Limited [TS-631-SC-2019](Revenue favour
ruling) - Sec. 143(2)-notice issuance at assessee's address as per PAN-
database, sufficient; Actual service immaterial =This ruling may not hold

water under the new Faceless Scheme. Mode of service articulated in 144B
/ SOPs

* Department maintains a database for technical inputs — called “INSIGHTS”.
AUs may use the structured questionnaire to be sent to the Assessees.and
other inputs from INSIGHTS



mailto:-feedback.notice.neac@incometax.gov.in
https://www.taxsutra.com/dt/rulings/scsec-1432-notice-issuance-assessees-address-pan-database-sufficient-actual-service

Some other points to note|(cont'd)

* SOP says “The quality of questionnaire must reflect the application
of mind and due diligence of the AU”. This aspect may be kept in
mind for arguing matters in fit cases.

e SOP — 15 days time for responding to 142(1) notice. Adjournment normally
for 7 days.

AU can make request for physical verification to the designated VU after
recording reasons in writing in the following cireumstances with Pr CIT
approval:

a. It is a high risk potential case
b. The impugned PAN is a potential fraud PAN
c. AU suspects a large tax evasion in the case

Saturday, 05 June 2021 BANSI S. MEHTA & CO. 31



Some other points to note|(cont'd)

* Physical verification can be conducted in select cases through the
designated VU, where the assessee is non-compliant or where the
third party from whom information/document/evidence is to be
collected doesn’t have a digital footprint.

* Designated VU means the Verification WUnit physically located nearest
to the location where physical verification isscequired.

* In Limited Scrutiny Cases, the AU shall issue additional questionnaire,
only after the PCIT(AU)’s approval, if a new point of dispute arises
that is inextricably linked with the issue involved in the Limited
Scrutiny

Saturday, 05 June 2021 BANSI S. MEHTA & CO.
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Some other points to note|(cont'd)

e Cases of S. 148 — reasons recorded by AO, assessment completed by
NFAC — whether valid?
* Jawaharlal Agarwal v. ITO (2017) 190 TTJ (Agra) 870;
* Gavrav Joshi v. ITO ITA No. 274/Asr/2018

148 initiated by AO at Ludhiana, completed by AO at Jhalandhar — held to be
bad in law.

Q: Will this principle apply to NFAC cases?

A: Probably NO. —
e As per 31.3.2021 Circular, both JAO and the NFAC has “concurrent jurisdiction”; and
» Statute itself now recognizes such re-assessment to be completed by NFAC only:



Recent Case Laws

* CBDT has filed a Caveat Application in the Bombay High Court in cases of
challenge by any person to the faceless assessments and appeal schemes.

e Salem Sri Ramnivas Chit Company — Mad HC (WP no 1732 of 2020 — order
dt. 4.2.2020)

* Demonetisation — cash deposited — assessee claimed it to be out of balance on hand.
Department treated as unexplained

 HC — noted limtiations of e-proceedings — sent back the.matter for proper
examination — assessee to provide proper submissions.

Note: Importance of proper submissions — written submissions, pagination of papers,
cross referencing, explaining the ledger dumps etc properly, reproduction of important

paragraphs from agreements, documens, decisions etc., asking for personal hearing if
not satisfied.



Recent Case Laws Challenging Faceless Assessments

* Assessments passed with issuing SCN /Draft order
» K. L. Trading Corp. — Delhi HC stays assessment till next hearing
» Globe Capital Foundation - Delhi HC issues notice and matter listed for Jul 30th hearing

» YCD industries - Delhi HC sets aside assessment , directs Revenue to pass fresh order; HC states that
"had the show cause notice cum draft assessment been served on the petitioner, its authorised
representative could have requested for a personal hearing in the matter. The respondent/ revenue, to
our minds, could not have side-stepped such safeguards put in place by the legislature.”

e Assessments made without adverting to assessee’s request for adjournment

» Manickan Ravichandran - Kerala HC holds order prima facie “suffers from perversity as well as non-
compliance with the principles of natural justice.”, accordingly admits writ petition & grants stay on
demand proceedings until disposal

» Magick Woods Exports P Ltd - Madras HC sets aside assessment & directs the.assessing authority to
hear the assessee and complete the proceedings in accordance with law

» Blue Square Infrastructure LLP - Delhi HC sets aside assessment and directs Revenue to proceed
further from the stage of the show cause notice-cum-draft assessment order issued on April 20,.2021;
Grants assessee one week’s time from passing of HC-order to respond to SCN




Recent Case Laws Challenging Faceless Assessments....

e Assessments made without considering assessee's objections / response to
SCN

» KBB Nuts (P) Ltd - Delhi HC sets aside assessment order; Directs Revenue to pass fresh
assessment order after taking into account assessee’s objections

» Raja Builders - Bombay HC stays the operation of assessment order passed “without
considering assessee's detailed reply to SCN”.and without considering assessee's request
for personal hearing; Lists the matter for hearing on June 30

» DJ Surfactants - Delhi HC issues notice & grants interim stay of asessment order (facts
similar to Raja Builders)

» Antony Alphonse Kevin Alphonse - Madras HC holds that impugned assessment order
was passed with a pre-set mind and without considering assessee's reply; Remits matter
to NFAC




Recent Case Laws Challenging Faceless Assessments....

e Assessments passed without granting personal hearing requested by assessee

» Axis Wind Farms (Anantapur) P Ltd - Telangana HC issues notice & grants interim stay of
asessment order

» Raja Builders- Bombay HC stays the operation of assessment order passed without
considering assessee's detailed reply to SCN and without considering assessee's request for
personal hearing; Lists the matter for hearing on June 30

» DJ Surfactants- Delhi HC issues notice , stays asessment order (facts similar to Raja Builders)

» Shelf Drilling Offshore Service (India) P Ltd - Bombay HC considers assessee’s submission that
it has not been heard at all in respect of the new additions and. “There are lot of glitches in
operation of faceless assessment scheme.”, which has gravely hampered assessee’s interest;
HC stays the operation and implementation of the impugned order till the next date of hearing
onJune 21




Recent Case Laws Challenging Faceless Assessments....

e Assessments passed without granting personal hearing requested by assessee

» Piramal Enterprises Ltd - Bombay HC considers assessee's apprehension with respect to
draft assessment order u/s. 144C passed under Faceless Scheme disregarding assessee's
earnest requests for personal hearing; On assessee's apprehension that final assessment
order will be passed on the basis of impugned order, HC holds that “it is open for the
Petitioner to lodge objections to the impugned draft assessment order under Section 144(C),
however, no final order be passed till the next date” ie 10th June 2021

» Ritnand Balved Education Foundation (Umbrella Organization of Amity Group of
Institutions): Delhi HC sets aside assessment order and directs revenue to proceed from
the stage of the show cause notice-cum-draft assessment.order. Though petitioner-
assessee has relied on both - Sec. 144B(7)(vii) r.w. clause (xii) (relating to personal
hearing) and the SOP issued by the CBDT dated 23-11-2020, HC presumes that "no
standards, procedures and processes have been framed in terms of clause (xii) Section
144B(7) of the Act" since the Revenue stated that they have not received any
instruction in this regard; Nonetheless, HC opines that "since the statute itself makes
the provision for grant of personal hearing, the respondents/revenue cannot veer away
from the same."




Recent Case Laws Challenging Faceless Assessments....

e Assessments passed before completion of time granted in SCN

» BL Gupta Constructions - Delhi HC issues notice and opines “Prima facie, to our minds, the

submission.... that there has been a breach of principles of natural justice, appears to
be correct.”

» Renew Power P Ltd - Delhi HC quashes assessment order passed prior to expiry of date given

to assessee for filing response to SCN-cum-draft assessment order; Revenue to pass fresh
assessment order

» Ekambaram Sukumaran - Madras HC sets aside assessment for de novo completion

 Assessment order passed without granting sufficient.time to assessee to submit
explanation

» Fortius Infradevelopers LLP - Karnataka HC observes that a show cause notice was issued to
the assessee on April 16, 2021 along with the draft assessment order proposing additions and
seeking explanation from the assessee by April 19; On the said date (i.e. April-19), the
assessee sought ten days’ time to furnish explanation, which was rejected and the impugned

order was passed on April 22; Grants interim stay on impugned order and directs issuance. of
notice to Revenue.
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INTRODUCTION, SCOPE, PROCEDURE

As per the power conferred u/s 274 (2A) and 274 (2B) of the Income
Tax Act, 1961, CBDT notified Faceless Penalty Scheme, 2021 on 12t
Jan. 2021

Para 3 of the Scheme - Scope - CBDT order dated Feb 26t states
“all penalties imposable under the Income-tax Act by the officers of
the rank Addl/Jt CIT and below”, shall be covered under the Scheme
except:

Penalty proceedings arising from Investigations Wing, the
Directorate of I&Cl, erstwhile DG(Risk-assessment) or.by any
prescribed authority for the purpose of specified penalties

All penalties imposable by the officers of the level of
Commissioner/Director/Commissioner(Appeals/Appeal Unit) and
above

Penalty proceedings arising out of any statute other than

Income-tax Act
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INTRODUCTION, SCOPE, PROCEDURE...

Para 4(1) of the Scheme requires setting up:

National /Regional Faceless Penalty Centres (NFPC / RFPC) - to facilitate the conduct of
faceless penalty proceedings in a centralised manner

Penalty units (PUs)- to perform the function of drafting penalty orders, which includes
identification of points or issues for imposition of penalty under the Act, seeking information
or clarification on points or issues so identified, providing opportunity of being heard to the
assessee or any other person, analysis of the material furnished by the assessee or any other
person, and such other functions as may be required for the purposes of imposing penalty;

Penalty review units (PRUs) - to perform the functions of review of draft penalty order,
which includes checking whether the relevant material evidence has been brought on
record, whether the relevant points of fact and law have been duly incorporated in the draft
order, whether the issues on which penalty is to be imposed have been discussed in the draft
order, whether the applicable judicial decisions have been considered and dealt with in the
draft order, checking arithmetical correctness of computation of penalty, if any, and such
other functions as may be required for the purposes of review,

CBDT order (dated Jan 20t ) states that until the date on which the aforesaid units are set up,
NFAC/RFAC/AUs/RUs set up under Faceless Assessment Scheme to act as NFPC/RFPC/PU/PRU
under para 4
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INTRODUCTION, SCOPE, PROCEDURE...

Para 5 of the Scheme - Procedure -

It starts with reference to NFPC by any income-tax authority or NFAC who has initiated
penalty proceedings or recommended initiation of penalty proceedings,

Thereafter, NFPC to assign such case to specific PU as per AAS and the procedure similar to
Faceless Assessment / Appeals on issuance of SCN, draft penalty order, review of draft
penalty order, personal hearing in specified circumstances etc., to follow

Para 6 of the Scheme - Rectification

With a view to rectifying any mistake apparent from the record the NFPC may, by an order to
be passed in writing, amend any order passed by it under this Scheme.

An application for rectification of mistake may be filed with the NFPCby the,
assessee or any other person, as the case may be; or
penalty unit, which prepared the order; or
penalty review unit, which reviewed the order; or
income-tax authority; or
National Faceless Assessment Centre.

Para 7 - An appeal against a penalty order made by the NFPC shall lie before the Commissioner (Appeals) having
jurisdiction over the jurisdictional income-tax authority or before the National Faceless Appeal Centre

»
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INTRODUCTION

As per the power conferred u/s 250 (6B) and 250 (6C) of the
Income Tax Act, 1961, the MoF, through CBDT launched

Faceless Appeal Scheme, 2020 on 25th Sept. 2020 S;

CBDT data as on September 25t highlights pendency of almost
4.6 lakh appeals at the level of the Commissioner (Appeals)

FACELESS
APPEAL SCHEME

CBDT Press release states 88% of the total appeals will be FACILITY

handled under the Faceless scheme and almost 85% of the
present strength of CIT(A)s shall be utilised for disposing, off -
the cases under the Faceless Appeal mechanism

Until now, over 250 CITs have been diverted to the newly
created Appeal Units. (CBDT office order dated September 25,
2020 & CBDT transfer order dated November 12, 2020)
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SCOPE OF THE SCHEME

All Appellate orders (w.e.f. Sept 25, 2020) will be passed under this Scheme only by
National Faceless Appeal Centre (NFAC)

CBDT order dated April 7, 2021 - Faceless Scheme applies to only Income-tax Law and no
other Direct tax Acts including Wealth-tax Act, Interest tax Act, Equalisation Levy |,
Securities Transactions Tax, Commodities Transaction Tax, Gift tax Act

CBDT press release dated Sept 25, 2020 - Appeals not covered under the scheme:
Appeals relating to serious frauds

Major tax evasion,
Sensitive & search matters
International tax

Black Money Act
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FUNCTIONS OF THE UNITS

National Faceless
Appeal Centre
(NFAC)(headed by Pr.

Regional Appeal Centre
(RFAC) (headed by CCIT)

CCIT)

To facilitate the
conduct of e-appeal
proceedings in a
centralised manner

To facilitate the conduct
of e-appeal proceedings
having jurisdiction to
dispose appeal
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Four RFAC are
established at Delhi,
Mumbai ,Chennai and
Kolkata
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Appeal Units (one or more CIT(A)s and
other income-tax authority, staff etc)

To facilitate the conduct of e-appeal
proceedings

Admission of additional grounds of appeal
Making further inquiries

Directing the NeAC or the AO for making
further inquiry

Seeking,information or clarification on
admitted grounds of appeal

Providing opportunity. of being heard to
the taxpayer

Analysis of the material furnished by the
taxpayer

Review of draft order
47




PROCEDURE

Procedure involved is largely similar to Faceless Assessments procedure

NFAC shall assign the appeal to an appeal unit (AU) in any one RFAC through an automated allocation
system (AAS)

An AU may make a request to NFAC for:

o obtaining such further information, documents or evidence from the taxpayer or any other person,
as it may specify;

o obtaining report from NeAC or the AO on grounds of appeal or information or documents or
evidence as filed by the taxpayer;

o directing NeAC or the AO for making further inquiries and submit a report.on the same;

AU, after considering the response/submissions filed by the taxpayer and on perusal. of information
available on record, will pass a draft order in writing and send such draft order to NFAC along with
details of any penalty proceedings to be initiated, if any.



PROCEDURE

The NFAC upon receipt of draft order in case where:

o The aggregate amount of tax, penalty, interest or fee, including surcharge and cess, payable
in respect of issues disputed in appeal is more than the amount as may be specified, will
send the draft order to an AU other than the AU which prepared the draft order through
AAS for conducting review of such order;

o In any other case, examine the draft order (in accordance with risk management strategy),
including automated examination tool), whereupon it may decide to:

- finalise the order; or

- send the draft order to AU other than the AU which prepared the draft order through
automated allocation system for conducting review of such order.



PROCEDURE

Steps are prescribed to specifically adjudicate on condonation of delay, allowing non-compliance
of conditions prescribed in section 249(4)(b), admission of additional ground and/or evidence
before proceeding with the disposal of appeal.

The NFAC after finalizing the order will send a copy of order to the taxpayer and concerned tax
officers. In case where initiation of penalty has been recommended, NFAC will also serve a notice
on the taxpayer calling upon him to show cause as to why penalty should not be imposed.

Where an AU intends to enhance an assessment or a penalty or reduce the amount of refund, it
needs to prepare and send a show-cause notice containing the reasons for such enhancement or
reduction, as the case may be, to NFAC, whereupon NFAC will serve a show-cause notice on the
taxpayer

Similar to Faceless Assessments, the Pr.CCIT / DGIT, NFAC, may at any stage of the appellate
proceedings, if considered necessary, transfer, the appeal with the prior approval of CBDT to such
Commissioner (Appeals) as may be specified in the order.



ISSUES

Personal Hearing —
Provision worded similar to Faceless Assessment Scheme

'‘Discretionary’ personal hearing under Faceless Appeals scheme faces Constitutional
challenge

Scheme seems contrary to sections 250(1)/(2)/(5) of the IT Act, which specifically state
that right of hearing shall be granted to an appellant at the appeal stage.

Focus on filing comprehensive and convincing written submissions covering all factual
aspects and legal arguments

A Delegated piece of legislation driven by CBDT notification

No timeline prescribed for passing appellate orders, whereas the Scheme. envisages
stringent timelines to be met by assessee!

No specific procedure on intimating the appellant for any adverse report given by NeAC/AO
and file response against such observations of NeAC/AO



Writ Petitions on Faceless Appeals

* Faceless CIT(A):

e Delhi HC — Lakshya Budhiraja — WP filed. Interim order passed on October 17,
2020. Petitioner’s case in WP as follows:

* is discretionary, theApproval of the CCIT/DGIT for right of being heard - refore against the
settled principles of law and in violation of the article 14 of the Constitution of India

* Such discretion is against the principles of “audi.alteram partem”, i.e. no person should
be judged without a fair hearing.

* The Faceless Appeal Scheme is also in contradiction with the provisions of section
250(1), 250 (2) and 250 (5) of the Act which specially says that 'hearing' of the appeal
shall be granted to an assessee.

* Matter was last listed in February 2021. Now on August 4, 2021.



Writ Petitions on Faceless Appeals

* Faceless ITAT:

(cont’d)

e Delhi HC — Praveen Kumar Bansal v. MOF. PIL — Constitutional validity of S.

255(7) challenged. Main grounds of challenge are:
* Against concept of “public hearing”
 Amendment without debate / deliberations;
» Affects right of effective representation;

* Intensive cross questioning, free and open exchange of.ideas and views hampered.

WP disposed of with the direction that the Govt should decide the already
preferred representation by the petitioner dated 28.02.2021.in accordance

with law as early as possible and practicable.
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