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Offshore Fund Structuring
- Key Aspects




Typical Offshore Fund Structure
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Key Aspects for Consideration in an Offshore Fund Structure

Offshore Fund Structuring — Key Tax and Regulatory Aspects

s 3

Jurisdiction for establishing
Fund / AMC

Exit strategies

Regulatory arbitrage and
efficiency

Co-investment vs. Unified

s 3

Tax Residency / PE

Carry’ / ‘Management Fee’
Sharing Reward planning for
Deal team

Tax efficiency on profit
repatriation

Ownership of India Advisory
Company and entities

. 3

Need for India Advisory
Company /LLP

Regulatory approvals
Revenue authorities approach

Interplay between various
entities



Domestic Fund Structuring
- Key Aspects




Typical Domestic Fund Structure
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Key Aspects for Consideration in a Domestic Fund Structure

Domestic Fund Structuring — Key Tax and Regulatory Aspects
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Constitution of the Fund -
Trust/ LLP

Business Income v Capital
gains

In case of Trust — Determinate
Status

Deferral of taxability /
withholding

s 3

Constitution of the Manager —
Company /LLP

Deductibility of expenses

In case of Trust —
Permissibility to do
downstream LLPs

Reporting to investors

s 3

Carry structure for Manager
employees

Differential fee / carry
structures

Companies Act — Deposit
regulations

Investment in ‘Associates” —
Prior investor approval



AIF Tax Considerations — Trust Structure

Category | AIF VCF (Pass through status -
Income exempt u/s 10(23FB) of the Act)

(Income not exempt u/s 10(23FB) of the Act)

Category | (other than VCF), Il and Il AIF

Income distributed taxable in
hands of investors on accrual
basis

Is it a discretionary or

Discretionary

v

Income of the Trust would be
charged to tax in hands of
Trustee at MMR i.e. 33.99%

: Arguable that capital gains rate over-ride MMR 1
! provisions in case of discretionary trust \

a determinate Trust?

Determinate

v
Income of Trust would be taxed in hands
of Trustee as representative assessee in

like manner and to same extent as taxable

in hands of beneficiaries

In case of business income earned by the Trust, whole
of income would be liable to tax at MMR

Contributions made
to trust revocable?

Income taxable in hands
of contributors

Other provisions of

Act to apply |

No

Settlement made to
trust revocable?

Income may be taxable
in hands of Settlor

Recent CBDT Circular to provide
certainty but conditions difficult to
fulfill - To explore LLP model



Key Tax Developments
impacting Private Equity




Key Tax Developments impacting Private Equity
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