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Scope of WHT (1/2)

Operative provision of Section 195 of the Income-tax Act, 1961 (IT Act)

“Other sums.

195. [(1) Any person responsible for paying to a non-resident, not being a company, or to a foreign
company, any interest [(not being interest referred to in section 194LB or section 194LC)] [or section
194LD] or any other sum chargeable under the provisions of this Act (not being income chargeable
under the head “Salaries”) shall, at the time of credit of such income to the account of the payee or at
the time of payment thereof in cash or by the issue of a cheque or draft or by any other mode,
whichever is earlier, deduct income-tax thereon at the rates in force...”

Other clauses of Section 195

Other provisions applicable for Section 195 of IT Act

Application by “Payer” to Tax Authorities (AO) to determine appropriate proportion of income chargeable to

195() o

195(3) | Application by “Payee” to AO for NIL WHT certificate
195(4) Validity of certificate issued by AO

195(5) Powers of CBDT to issue Notifications
195(6) Furnishing of information relating to payments
195(7) Authority of board to specify class of person or cases to make application under Section 195(2)

195A Income payable “net of tax” Grossing-up




Scope of WHT (2/2)

Responsibility of WHT

Payers covered

« “Any person” covered irrespective of their status - Includes person under Section 2(31) responsible for
paying (including individuals and HUF)

» Payer itself in case of company, and the company includes principal officer

» It also includes all nonresidents having taxable presence in India or not as per Explanation 2 to Section i
195 and Circular No. 726 dated 18 October 1995 :

Payees covered
* Agent/ POA holder of a nonresident in India?
* Resident but not ordinary resident RNOR?

« Payment made to a foreign branch of an Indian Company?

Virtually includes EVERYONE
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Trigger point for Section 195 (1/3)

Applicability of

Section 195

\/

Sum chargeable to tax

= All payments covered (exclusions specified), no
threshold limit prescribed

|
|
|
|
|
|
|
= “Any other sum chargeable” — Composite :
provision: :
= Extends to whole of India E
= Charge of income-tax :
» Scope of Total Income: !
*= Received or deemed to be received in India |

= Accrue or arises or deemed to accrue or \
arise in India :

= Residence in India :
|

|

|

|

|

|

|

|

|

|

|

|

|

|

= Amount paid that bears character of income on
Gross basis that may or may not represent
income or profits, CBDT Instruction No. 2/2014

=  Section 195 would not apply if sums paid to
nonresident is tax exempt in India

%

Timing of WHT

= Tax to be withheld at the time of payment / credit
whichever is earlier

= Tax to be withheld even where no remittance is
made, adjustment of dues

|
|
|
|
|
|
|
|
|
|
|
|
|
. . . |
= WHT in cases where RBI approval is required :
|

|

= |f noincome accrues to nonresident and simple |
accounting entry incorporating liability is passed, ,
then no WHT :

|

|

= Payee must be identifiable / ascertainable E
|

= Time of deduction, from payers point of view and E
|

|

|

|

|

|

|

sum chargeable to tax in India from payee point
of view




Trigger point for Section 195 (2/3)

Sum chargeable to tax..brief insight

» Where, payment made by resident to non-resident, was an amount not chargeable to tax in India, no
tax is deductible at source

= Assessee liable to deduct TDS under Section 195 on payment made to non-resident even though
payment is not made in cash but made in kind

» Payer obligated to WHT, even if the receipt is not taxable in the hands of the payee in the country of
residence

= Sums not liable to tax in India on satisfaction of conditions, the principles are enunciated under Circular

23/1969 and 786/2000 (now withdrawn) like (P to P, nonresident operates outside India, contract
signed outside India, title of goods passed outside India, payment is directly remitted abroad, etc.).

Payments to:

= Agency commission payable to foreign agents;

» Off-shore supply of goods and equipments;

» Consideration paid for outright purchase of designs and drawings is not royalty;

= Applicability of withholding tax to shipping Company taxed under Section 172; and

» Does amount paid as penalty to the regulators chargeable to tax under Section 195?

» No significant impact of withdrawal of the Circulars due to?




Trigger point for Section 195 (3/3)

Specific exclusions for WHT under 195

¥ paments on capa accoun ke, it oans, shaepurhase

5 Sums chargeable under the Act but expressly exempt like, dividend

Amounts being revenue in nature but, arguably are not chargeable to tax

Sections Particulars
192 Income from Salaries
194LBA Income from units of a business trust
194LBC Income of investment in securitization trust
194LD Income by way of interest on certain bonds and Government securities
196B Income from units

196D Income from Flls now FPI except Capital Gains
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Character
of payment
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Character of payment

Determining the nature of payment

Nature of Income Basis of tax Income chargeable under

(payee perspective)

IT Act Tax Treaty
Business / Profession Taxable if Business Connection in India or Section 9(1)(i) Article 5, 7 and 14
income property or asset or source of income in India or
transfer of a capital asset situate in India
Capital Gain Taxable if situs of shares/ property is in India Section 9(1)(i) Article 6 and 13
Dividends Taxable if paid by an Indian company Section 9(1)(iv) Article 10

(subject to DDT)
Interest Section 9(1)(v) Article 11

Royalties Section 9(1)(vi)

Taxable if sourced in India

Fees for Technical Section 9(1)(vii) Article 12

Services (FTS)

Provisions of the IT Act or Tax Treaty, to the extent more beneficial to the taxpayer to apply

15
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Quantifying WHT (1/4)

Rates in force

Rates in force as defined under Section 2(37A) of the IT Act

Rates of income-tax specified in IT Act / Tax Treaty under Section 2(37A)(iii), beneficial rates to apply
= CBDT Circular No. 728 dated 30 October 1995

The exchange rate is applicable as per Rule 26 — SBI TT buying rate

Rates prescribed under the tax treaty are inclusive of surcharge and education cess?

Tax to be withheld under Section 195:

» [s on gross basis; and

= Withholding tax rate under Section 195 is final

Interplay between proposed Equalization levy under Finance Act, 2016 and the Income-tax Act, 1961
Significance to obtain PAN while making the remittance to nonresidents

= Section 206AA, is a non-obstante provision that overrides the IT Act effective 1-4-2010

Detailed provision of Section 206AA and nuances discussed in the ensuing slides

17



Quantifying WHT (2/4)

Existing provision under section 206AA

( = Attracted when the payee does not have a PAN or discloses incorrect PAN to the payer
= Section 206AA provides for WHT at the higher of the following rates, namely:
= Specified rate in the relevant provisions of the IT Act; or

= Rate / rates in force; or

p—— —— — —

Meshing issue of section 2(37A), 200A read with section 206AA
Ruling of Bosch Ltd was not considered and distinguished

Ruling does not refer on the taxability based on the Eli Lily case

18



Quantifying WHT (3/4)

Developments on Section 206AA

Amendments

A 4

Section 206AA amended to exclude / relax non-residents on deduction of tax

Amendment under Finance Act, 2016 ‘

« Form and the methods of conditions prescribed under Rule 37BC where the deductee shall furnish and the

following details / documents to the deductor:
Address of the Resident st e e Interest
/ Unique number
registered with Capital

resident country certificate of the
of the Payee Payee

Name, email-ID,

Contact number

the Government FTS

Gain

Points to ponder
» If PAN not obtained, is nonresident obligated to file tax returns in India? Impact of penalty under section 270A
» Payments other than the prescribed nature of income how determined?

19



Quantifying WHT (4/4)

Section 195A — Income payable “net of tax” (Grossing-up)

» |n the event of tax chargeable on any income is borne by the payer

= For the purposes of WHT under Section 195, income should be increased to such amount as would,
after WHT thereon at the rates in force, be equal to the net amount payable to the payee

= Section 195A does not apply on notional income under Section 44BB

= Friction between Section 206AA and 195A — is Section 206AA applicable for grossing purposes?

= Tax credit claimed by the payee to be restricted commercially — Compliance under Section 203?

» Can refund be claimed if taxes are withheld erroneously under Section 195?

lllustration of Section 195A:

Amount payable to nonresident 100
Add: WHT (assumed to be 10% as per the tax treaty) grossed-up (10*100/90) 11.11

Total income 111.11
Less: WHT applicable at 10% 11.11

Net amount payable to the nonresident (Recipient) 100

20






Alternate remedy for the payer

= Order under Section 195(2) is:
» appealable after payment of tax
= amenable to revision under Section 263

» Decision under Section 195(2) is inconclusive in determination of income in case of foreign entity




/' Alternate
remedy for
SEVEEE
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Alternate remedy for the payee

Application by payee to the AO Application by payee to the AO

under Section 195(3),(4) and (5) under Section 197(1)

Payee to make application in the prescribed form
(Form 15C or form 15D) for no WHT

= Application to be made by the payee under Section
197(1) for lower / no WHT in prescribed form (Form 13)
Prescribed conditions under Rule 29B: ibed conditions under Rule 28AA:
= carries on business / profession in kadia fq payabje on estimated or existing income;
and has prescribed value of assets in Ad ViSOI’y fo§ of last 3 previous years; and
» Dbeen regularly assessed to Inco on | | ne vance tax, TDS & TCS
= not defaulted in tax, intere app”cation & ifisate indicating rate / rates of tax
other sum payable; and System ‘v'alidated gher of the following:
= not been subjected to penaltyd Certificate gtermined on the basis of advance

prescribed
under 195(3) and

AO may issue provisional Nil WH
Certificate issued by the AO valid average rates of tax paid in last 3 years
Year mentioned therein or until cafCelleds ate for lower / Nil WHT
Renewal after the expiry or within 3 ued by the AO valid for such period
expiry of the certificate ahed therein or until cancelled
Certificate issued by AO can be prospective only pplication to be made before the payment / credit
Application after the payment of tax not entertained - whichever is earlier

Circular 774 dated 17 March 1999
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Other alternate remedies for the payer and payee

Payment to nonresident also permitted by obtaining CA certificate as prescribed under Circular 759,
read with Circular 10/2002 dated 9/10/2002

» Specific Rule introduced by the CBDT

Detailed procedures discussed in the ensuing slides of operational rules

Ruling by quasi-judicial authority on reference by payer / payee

Upfront determination of taxability of the transactions proposed with the nonresidents
Binding ruling on applicant as well as tax authorities unless change in facts / law (diluted)
Fast track mechanism, protracted litigation may be avoided with certainty in tax treatment

Ruling is appealable before the High Court




Compliance
default
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Practice and Operational rules (1/12)

Provisions for CA Certificate

Circular 10/2002 authorizes remittance of money through a CA Certificate

CA Certificate required also for trade payments — RBI Circular No. 32 dated 19 July 2007

Provision under Section 195(6) introduced by the Finance Act, 2008 for CA certificate

Rule 37BB introduced by CBDT vide Notification 30/2009 dated 25/03/2009 :

» Forms 15CA and 15CB to remit payments to nonresidents and intimate the manner of disclosure:
» Form 15CA, prescribes information to be furnished online by the payer; and
» Form 15CB, prescribes format of CA Certificate to be obtained

Taxpayer not absolved from penalty / prosecution if found that WHT was lower than required

CA certificate merely acts as a guidance and is not a substitute to adjudication by the AO

Procedure for remittance was amended from 01 October 2013, with significant change in the

procedure, being more technological robust and detailed

= Specified list of 28 payments like outbound investments, gifts, etc. exempt from the procedures

Notification issued on 16 December 2015 to amend Rule 37BB for new forms and compliances

Remittance certificate issued by CA subject to penal provisions prescribed per default

28



Practice and Operational rules (2/12)

o . Prescribed Form and
Furnish information :
manner is as per Rule

pertaining to foreign 37BB and Form Nos.

paymentin the
prescribed form and ~ 15CA and 15CB
Issued in December

manner 2015

Amended disclosure

provisions prescribed
under Section 195(6)
(effective 1-6-2015)

Applicable to any

person responsible of Penalty for non-
making payment to furnishing or
non-resident under inaccurate filing of

section 195(1) any information — INR

sum, whether or not 100,000
chargeable to tax

29



Practice and Operational rules (3/12)

Rule 37BB amended effective 1 April 2016 with an aim to strike balance between

burden of compliance and collection of information

Individuals exempt to comply with Form 15CA and 15CB procedures if:
= Payment or aggregate of such payment does not exceed INR 5 lacs or Specified List; and

» Remittance does not require RBI approval under LRS and Current Account Transactions

Specified list of remittances expanded to 33 for non applicability of Rule and additions include:

1. Advance payment 2. Payment towards 3. Imports by 4. Intermediary 5. Imports below

against imports imports-settlement diplomatic missions trade INR 5 lacs (for use
of invoice by ECD offices)

Enhanced compliance of 15CA and 15CB information to be shared with Principal Director of Income-tax
(Systems) including filing of quarterly information on remittance by the AD in Form 15CC
Revised Form Nos. 15CA and 15CB divided in 4 parts:

Remittance does not exceed INR Mirror image of CA Certificate
5lacs and amounts chargeable to Form 15CB where payments
tax Form exceed INR 5 lacs

15CA

Subset of Part A and lower WHT &

Part B certificate obtained under Section 15CB Sum not chargeable to tax
195(2)/195(3)/197 under the provisions of the Act

30



Practice and Operational rules (4/12)

Amended procedures for CA Certificate

Sample declaration from the Payee

Only taxable remittances to be reported in Form 15CA

Select Form 15CA in Parts:

<< On the letterhead of Payee >>

Date:

TO WHOMSOEVER IT MAY CONCERN

= Part A: Applicable to remittances chargeable to tax “We, the Payee, hereby confirm as follows:

for small payments that does not exceed INR 5 lacs
or aggregate of such payments during the Financial

= Part B: For any other payments chargeable to tax
and lower / NIL WHT certificate is obtained

= Part C: Form 15CA after obtaining CA certificate in
Form 15CB for sums chargeable to tax

= Part D: Information of any sum not chargeable to tax

Form 15CA to be electronically uploaded on income-tax

website. Amended process through generation of digital

signatures for every payment

Specific declaration / indemnity to be obtained by the“

payer for taxes and interest if payment is liable for WHT

Undertaking to be obtained from the payee

-

1.

7.

We are a Limited Company incorporated and registered in ___ with Unique
Entity Number

We are a tax resident of ____as per Atrticle 4 of the tax treaty and the place
of world assessment of our income is in

We do not have any Permanent Establishment / Fixed place in India as
defined under Article 5 of the Treaty. Also we will not have a Permanent
Establishment / Fixed place in India within the meaning of the Treaty for the
financial year.

The amount payable and its nature under the tax treaty

The amount is to be remitted to payee are the beneficiaries hereof.

In the event there is any income-tax demand (include interest etc) raised in
India in respect of this remittance we undertake to pay the demand forthwith
and provide _____with all information/documents that may be necessary for
any proceedings before income tax/appellate authority in India.

Indemnity to protect from General Anti-Avoidance Rules

For Payee
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Practice and Operational rules (5/12)

Suggested method for CA Certificate

Steps

Verify factual
documents

Action plan

Invoice, Contracts, Legal Status,
obtain declaration, PAN, etc.

Evaluate taxability under the

* Tax treaty

No PE, TP analysis, beneficial
owner, entity characterization,
Article, LOB clause, Obtain TRC
MFEN, Protocol to the DTAA, MLI,
OECD BEPS Technical explanation
to the DTAA, Model commentaries

Follow
compliance

Complete the Form to comply with
WHT deadlines for deposit

Tax Residency Certificate (TRC)

TRC requirement for nonresidents to claim tax treaty

benefits

Also confirmed by Circular on Section 206AA

Furnishing of TRC mandatory to avail tax treaty benefits:

= SC in the case of UOI v. Azadi Bachao Andolan
[2003] 263 ITR 706 (SC)

= Circular 789 dated 13 April 2000

=  Shome Committee report on GAAR recommends that
Circular 789 of 2000 should be retained

Prescribed additional information to be furnished along

with TRC

CBDT clarified that the additional information prescribed

may not be required if it already forms part of the TRC

Notification No. 57/2013 dated
1/08/2013 [F.N0.142/16/2013-

_ TPL] revised the Rule 21A _

—
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Practice and Operational rules (6/12)

Prescribed Form 10F

The additional details required to be furnished in Form 10F
under Rule 21AB:

1.
2.
3.

Status (Individual, Company, Firm, etc.) of the taxpayer
PAN of the taxpayer, if allotted

Nationality (in case of an individual) or country or
specified territory of incorporation or registration (in case
of others)

Taxpayer's tax identification number or a unique number,
as the case may be

Period for which the residential status, as mentioned in
the TRC, is applicable and

Address of the taxpayer during the period for which the

certificate is applicable

CBDT clarified that declaration

may not be required if TRC
contains above particulars

Sample TRC

o
INLAME! BEVERLUE Eﬁﬁ
Tax Refesence Mo AUTHORTY bz
Braria . . OF SINGAPORE

A

SINGAPORE 018582

56 Mewlon Road
Singapore 3070EY
Tal: 1800-3388622
Faw: BA814360

~

Dear SifMadam
“ CERTIFICATE OF RESIDENCE FOR THE PURPOSE OF CLAIMING BENEFIT UNDER

THE SINGAPORE | INDIA AVOIDANCE OF DOUBLE TAXATION AGREEMENT FOR
INTEREST AND FEES

| refer to your request dated

Based an your confirmation that the control and management of your business for the whole
B your company will Beregarded as

ef 2073 will be exgreised in Singapore, it is confirmeg
esident in SingaporgAar income tax purposes for tieYear of Assessmant 2014
da gvailable, the country or specified territory of incorporation o

rtraikm Is 8|'r| porr-:

Yours falthfully

\

TAX DIRHCIBR
CORPORKTE TAX DIVISION
for COMPTROLLER OF INCOME TAX
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Practice and Operational rules (7/12)

Form 15CA — Part A

Form 15CA — Part B

R MO, 15
-E‘;_m?j-égg" /’_\ T b MElled e A i nnllr.uﬂln 5 -rh pmhlnuh wim-Tax Act 1961 ndm-uli.n';u
! or the aggregace of much 1 ances, &5 the | lnﬂ:ncmnl e pets during the Nmamcial year and anf
Iﬁl;ml n-ln-tu:r lmh:: I'n:ul.w-ll.::; :r"pn'-lm. m;:'l;;mu Ll < Ak Mo, et Cermki ax Act has b from the Assessing Offoer.
T e F
Part A = PAN of the remither
(To b flked up if tse remircance is chargrakle 1o rax onder tse oms of e lncome: 194 1 amd 1l remiTance E TAT of the rroatier”
of the apgregate of surh teminances, as the cae may be, wol sxceed e Lakh rupess e fimancial year) E e T — . Il.ndphanl.-n ufll:em
" . i Lk Ere = e
Mame of remaner Status =
« [ FAR of the remines oF avariabie] b :“““"f‘f'-“"““ “'r"‘““'l“” 1 :
E | TAN of the remmter {if avaalable) -] ey S e
: mplete address_email and phone mumber of the rem B e — 1
= = ‘; — L e = omiplete address. emaal” and phone mumber® of fie recopeent of 1
Seatas of remtbey | =
?‘MF aamas af nl‘ltrwlm- — | Srcton niies which order oot s boes obtmed |
- i G’ M peit ] Y ; o £ [ Tmme and de O the Aviruamy Offices Whis rawrd the onler CeriBoae 1
= PAN af the secqnent of ienmiance, favadsbde! = Daiie of orier ceriBitaie |
5 Complete addyess, emml” and phene ommber” nflh:uupu:nlnfﬂmmt - Chaer crehifecale mimbe 1
= Country fo which remstance i made ,Cmrmwmﬁhmm 15 made 2 fﬁ e fnwmrrﬂ |
- | Amoust pavah n = cunemcy Tndian
Aumount paysble before TDS (ln Indias Cusvency} Fiame of e B Branch of the Bick
Aggregate amount of remunances made danng the Anancal vear mohodimg this Wi TBSR Ir__ﬁ:-__ nl’&-.-h}:.ll h:.:hf:.‘ digat J’_ __L L..,L_
propoaed fesmance = dare of fensnEe (DO ARBLIYY YY)
p Mameofbank _ E Naute of reeeance as ped agecten dociasenl ]
Z Tame of ile branch of the bank “ 5 Please farnash the relevant pianose code ax per KRBT E
e Paopeoreed ilate of 1o = | Amaount of TDHS 1
z Nanare of remunance Rate of TS |
u Tk:wﬁnn!hﬂrlnlﬂ“mwcude as per RBIL Date of deduchon
Amouant of TS
Hate of TDS
Dare of deduction VERIFICATION
e ifall mame in block lefters). son'danghter of um chel
NYERLFICATION Hpusq.' of :dﬂ.-pu.m: solemnly declare thar the eformanon given above is wue 1o the best of oy
" e las bern ded  TWe® cerafy that 5 ermibficate/oder umdesy
-
i e, M} imae 1 Blnok Letien), comtimmghtes o e : |9-sfz:| :45{3}4“ oDibe Income-tax Act, 1961 bay been ohtnmed, parncnlars of whach are given m fin|
capacay of {eles L by what e wformanos given above s e o the best of sy . ¥ b et ik s et i e i
knowiedge and belief aund no relevam mformmanon has been concealed.  1We* fanber underake 1© subm the
determune the natae md amavmi of incame of the recpeent af the above penufiance as well as docamenis requmed|
reqpumaale documents fior erabling e meoime mx suthorines © deteremae the panse wnd anssion of mcoms of te for P P R Ty i mille firx R :
fecapaeid of the sbove remnitince a8 well as docuimends pequeris] for determsneng nsy halnhty imder the Income-tax e e g
Act an a person respoomible for deducton of tax at sparce “
Place: Signamre of the peron respansible for paving 1o non-resident Place: Signanure of the person responsible for paving o non-resdent
Drate: Name and Designation of the person responsible for payiag 10 non-ressdent Dine: Hame and Designation of the pervon respausible for paying to s resident
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Practice and Operational rules (8/12)

Form 15CA - Part C Form 15CB

Fart O
(Te be Mlled up i ike remidtance s chargeabls o i amd pravinioss of DErsages-dax Act, 1881 amid the Fﬂl‘III .":ﬂ. I'!CB
remirtance o the aggregane of vech reminasses, 4% (he case mal be, excends five Lkl rupess Yluring vhe fimascial vear {See rule 37TBB)
and & certificate in Form MNe, 15CH fiam an scoouniant a3 Sefimed in the Exvplare fopAbelow sabeseoibom (27 of
seclion 258 kas bevi obtameds Certificate of an accountant’
mﬂ_h IR RAL [T RN T IO IWea* have exammed the agreement {wherever gpplicable) between
e h MMM, o oo iinssvinsiianiniosivas 300 MEMEMIS® 1. o viiinines masismmisini i
PAN of renune Aree Lode A Trps iz NS e 5 .
= mulm-l» HiE S nEE 'I.'.\."iluﬂ'!c!uml" T T i TTJ T -} T l[ I (Remtiers) (Beneficiary}
E Crimplens adifrsns sl 6 i TErEsr of fhe reniie = Tr— . requiring the above remittance as well as the relevant documents and books of account required
& e B T Bsieaniak e oF redmes? = for ascertaining the nature of remumance and for determimng the rate of deduction of wx a
Tate o TeC g O] be Tatoe I. LT HEIT OF SR SOUFTE A5 Pr provisions of C'h.apt:‘l’— XVIL-B.
= My O : .
% T oy 1 whick seEmInce 18 made We 1I|.'1':|:I} l::.l."l].f‘j" the EO“”“’-D-F =
3 Tl il e [Erate TS sy Pisas Nt
_ [ A Name and sddress of e beneficiery of the
(3} | Peame of che A ALFTUNE Tt et
T | el e pacymacioralgs [ of e st F 1 Commiry b0 wiech remiftance & made Cionmriry Cumency
E T A z Amount pavable | Inforeignomyency:. | InkndianRs
- T e 3 [aee of the bask Branch of the back
- I “ 3| SR Code of the b bramch 7 Bigi] I
2 | epenwon & o ik scoume 3 date of reawttance [DDMMYTYY)
i) | Dane of cemificare (DOY ATV Camificare Mo I 1 L] Banme of remumece a3 P agreciem)
docament
Tal | Wheshe: any orier cebaic we (P05 1053y 197 of [ = 1] I%= [] % T b case the renuimasce 16 nel of toes | (Tack) [O¥es [] Mo
= W‘*”‘“M whether fax pavable has been grossed
= A - e e A .
E Saciion mder which orier coriificons hos been ot T
o [T s e v ey v (] Tty s e s o
- {d] | Chie of cydes comfcaie eradenng
DTAA)
1) 4 remmitance charpeable 1o &% n (Tack) Y= [] Ne
— India
] B
= T e EE}‘LW Teasih depeod
ﬁ - '3 TETRNC : ] "|“
B [t ek g g {1} the tefeant secton of the Act undes
g7 I Belevant jriepese code 3 per FOT “ which fhe femttance 5 coversd
cine e ienulTanes 15 el i [IE 4] = = i
whether aw pavahile has been possed (&) the amount of Ecome charpeable
57 | Tamabaliry wesdey the s oo e s
- < Iﬁn."rwwuu.lnrnm. m[u;]ﬂxmhﬂﬁh\'
-]
= i Hors Mm“m“:uf:‘dﬂ" 1= (dbass of dnemm; toable meome
e S i couegs — ad tax BabidBiy
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Form 15CA - Part C Form 15CB

Practice and Operational rules (9/12)

iy

{c) B tax babality

(dfbass of determining taxable moome
and tax bahilsty

DTAA

T an rehel s chimed wnder DTAA-
(1) whether tax readency cemficate is
olitmed from the secipiest of remmttamc:

(Tck) [J¥s [] N

[) please specify rievant DTAA

{mi) plesse specify relevant articke of

DTAA 7 Titure of pavmen! x per <>
ez

[} tamabie imcoene as per DTAA In Indizm B
In Tndiam s

A I e remuttance i S0 povalies, fee
fior technical services. inferest, dividend,
oot coonecied  with  permnenl
estabilishment) please indicate -

Mk [is [ W

{2 Article of DTAA

{b) Rt of TDG required & be deducied
in ferms of wach arfcle of the applicabile
DTAA

Asper DTAA(N)

B. [s case the remittance is on accom of
Tustmess moome. please mdcabe -

M s [ %

{2 The amouet of income lishie o tax m
Inda

{B) The basis of amiveng af the raie o
deducton of fax

-

0

o s el b o 1 o
e s e DT
) vt sy o
obaoe om e e o e

i) [l N

() pleasespecdy reevant DTAA

(1) please specfy relevant arncke of
DT

i of e

D

ot e e DI

Inhdian Rs

() o ety 2 per DTAA

Inhan Rs

AL the remitance 1 for rovaltes, e
for echoscal semoes, aterest ddend.
ecool comeckd Wil penmaneat

esablishment)please mdcat

W[
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Practice and Operational rules (10/12)

Form 15CA - Part C

Form 15CB

[ €. I case the remwenance i oa account of | (Tack)
camital gans, please indicale -
() amoent of long term capetal gams

{ty ammouni of short-term caputal gams

T

(i) bamis of arnmag af toahle noome

D In case of ofer remiffance sof | (Tock)

OYs [
covemed by seb-ilems AB and C

| (2] Please nafure of renmttace
(7] umble w Bda 35 pe
DTAA

{c) If v mie of TDS requred o e
deducted m terme of sech aricle of the
applicable DTAA

[dy if not, plesse frmsh brief reasons
theveo! specifiteg relevasl ahcle of

DTAA
1L {4 ot In foreign cummency
A Tn Indian Bs

1Z @/ Az per Income-tax Act (%)
L 1] or
= Asper DTAA (%)

13, | Actual amount of remitance afler TDS | In foreipn curmency

14 | Date of dedoction of o source, any | (DOMMTTYY)

VERITIC ATION

i LW _ (Bl mame us block kenemd, sonddauginer of wn the
T L ._dr-.ﬁ-.l.._r nerbiivimaly b lai e thar e waleciidleibe getoen almye |8 W e the Dest of
v o™ tn.mxlldic “and babhel aued oo celevant mionnatson Bas bern conceakad. IWe ™ cornfy thar a crmificxis has been
obtsued Som ah accouatsnl, partncelen of whch ars goven an thes Form, cenefvusg e mnoaal, nanas aad cofretmeass of
dednction of ox #t sourcr. lm case whore ot o fousd that the e scteally de om the of r
by it s alfiey deddiar s has it Bt pand of s peed e fell W e® mmulenake w0 o e s
dedyciod o et pad. my dhe case sy be, slosg waih ot dic. e sball sl be selec o the pros
for the sand defuslc as per the proveionss of e lwoane e Acz, 1Ra] %e® funbes aodenakes o sl
deerairariomy oot wusabiliag the minunsine 158 sl adies B ddeted i The iatone sl ssoousn of e of e
shove renurisnce a5 well as decunsnrs equeed for desmsusng my‘ow Labdingy uoder the Iocooss-txx Act 1881 as 2
ez iwapiakibde o deddiscTeon of 1ax 51 wolsce

Place Sagmanar of the persen mewpoatible for paying o non-iessden

ane el dmnire il Dt of e g pesprommbile Foo paymg e oms sesibens

Ammclke of DTAA

o) Rae of TLFS requiged o e deducned
m brem af such mtiche of the appiscabie
DT AA

As per DITAA (Me)

B [m rame The srmitance ta on Srcommd of
TGS incorne, please elioane

{a) Whether sch income ok lable 10 nx
m Imncha

ek %= [] =

[Tk} Y= [] %o

i8] If so. the bams of amnang 2 the rase
of deriises om of Tas

{c1 If mot piease fzmsh bref reasoms
thevenf specifyng relevani arnicke of

T In case the reiuitine: o on stcounl of
capital gaans. phease mdscane -

(Ticky Y= [ e

{2} ammuei of lnng iemm capital goans

00 amany of short-Tenm capatal gams
£ Basi af Frreng w rable mecme

D Im ease of oflicr sosnlbence  dwol
conered by sub-mems A snd O

[Tk} OY= O ==

{3) Phease specify nanwe of remumance

by Whether taxable o India = per
DTAA

) I wes. rase of TL¥S requaned o be
deducted m beom of sach artcie of the
applacabile DTAMA

) if e . pease fUrmsh Goel reasons
ihereof sprofymg relevand arfick ol
DTAA

Amcemi of 105

in CUnTRCY
(TR

Eabr of TDS%

12

Ax prez Incomae-Eax At (%)
L
As per DTAA (%6}

~PONT e of remunumce after TDS

13

Diane of dedootion of L & seurce, if any

Lo dore:
(DMLY YY)

Certificate Mo.* L

1 I

Signature ;
MName:

MName of the proprietorship’ foan:

Address:

Registration Mo
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Practice and Operational rules (11/12)

Form 15CA — Part D

Form 15CC

Part D

[T b filled wp If (he remitias
[oiher than pavments relerred fo in

e provesbsns of the lnesme-tax Act, 1061

wol chargeable to i
320 . persan riferred to le rak 3THB(2}]

Mame of the rermfier

PAN of the rematier, if avalable

TAN of the remutier, f avaslable

MR

Complew address smail and phone pomber of the reminer
Statss of iemaies! |

Resbentaal vatus af the rmmie”

MName of recipient of remuttance

PAN all the recipornt of reminance. i available

Form Mo 15CC
{Seemule 3TBB)

. {Fmancil Year)
1. Mame md address of the amborived dealer: .. ...
Z T e I o L i G e R SRR

3. Deetails of rennuttances made:

HATTIR

< Camplete sddress, cmaiNand phone sunsber? of the secypiest of penmitance

(o‘nmr].lnwh.ltll :?}ﬁ:: 1% made | Country: Camency.
Co recipeent of remunance w resident. if available

51 Namme PAN of of | Comntry o | Purpose Code

No | of the | the e winch as per RBI
FEIUnET | rematter FEMUMARCE 16
maade

Amound payable In formpn cummency Iz Inddiam Rs
_ | Name of the bank Naene of the Enznch af the hank
% | BSE code of the bank branch (7 digify | I [ [ I
E Proposed date of renmiEance (DD MY YY)
# Natare of reomfiance

Please fameh the relfevant puspose code a5 per BBl
2 1 cemnfy that | have reason to belseve thar the 1 above w not charpeably/under the provvsicn of
Income-tax Act 1961 and » wot hable for dedaction of tax at source

VERIFIC ATION

1™, (il manse 1 block letsers). som k of i the
capacay of (desagmation) sobenmsly declase that I.h'mﬁ:lmm given above s true 1o the bewt of

mryour® knowledge and bebef and no relevant infeemation has been concealed. In a case whene i 15 found thai ihe
g setually dedusctible on the amount of remsitance has mot b deduscied on after deduction has pot boen paid an
mot paid o fill 1'We* nnderalkee o pay the amount of tax mot dedocted or not pasd, 2 the case may be. alomg with
mierest doe. L'We* shall also be subject 1o the provissons of penalry for the vamd defauls as per the provissons of the
Incomac-tax Act, 1961 TWe* hather undmtake w0 sishnt the réqiussle docunsnts oo enabling the income-1ax
authorities o deiernmine the pature and amount of icome of the recypient of the above rEmtance as well as
docusnents trapaired for determemng myowr® habaliny mnder the Income-tax Act @ 3 perom pespomsable for
dediction of tax af wource,

Place: Sygnature of the persem fespaabile for paying 19 nen-resadem

Drage: Nmmd-Dﬂu.n:bun Ilfﬂl!-pﬂ mn“ lﬂpmb“ = le fior PI VEILE o “'Im

Vertfication

P _{fall pame 1o block letvess). son'daughier of . solenmby declare that o the

best af my I‘.un-hl:-dpr s betiel. tlve tafiramation pven above sie commect and tmlﬂr

Place Sagmabue

Dhare Name and Desspration

[Metifbeaton Na. 23/ 2015, F No.133/41:2015-TPL]

(PITAMBAR DAS)
DIRECTOR [TAX POLICY AND LEGISLATION)

Note— The principal rules were published in the Gazette of India, Extracrdinary, Part II,
Secrion 3, Sub-secnion (i) vide notificanion mumber 5.0. 06%E), dared the 26™ March, 1962 and
lazr ded vide notification number 5., 3357 (E), dated the 11"™ Decembor, 2015 |
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Practice and Operational rules (12/12)

Remitter obtains digital CA certificate in Form 15CB in
relevant Part after paying tax as determined for the remittance

N

Electronically upload the remittance details as per Form 15CB
issued in Form 15CA (using the Digital Signature)

44

Take hard print of the Form 15CA along with system generated
acknowledgement number

\

Submit in duplicate Form 15CA and Form 15CB along with
Form A2 to the Authorized Dealer

4

RBI / Bank makes remittance to the Payee

) 4

1. AD Bank to furnish electronic copy of (Form 15CA) and
CA Certificate (Form 15CB) to the tax authorities
2. AD Bank to also file Form 15CC quarterly with the

Principal Director General of Income-tax (Systems)

Single upload of Form 15CA

online on the income-tax website

Registered user to login and navigate
to “e-File” under Prepare and Submit
Online Form 15CA using Digital
Signature

v

Select appropriate Forms, Part A/ Part
B / Part C and Part D as applicable

v

Fill the requisite details / information
and submit the Form

v

On submission transaction ID and
acknowledgement is generated

v
To view status / print the submitted
form go to “My Account” View Form
15CA

39



lllustration 1 — Reimbursement of expense

Applicable WHT rate for F Co in absence of PAN

= Section 206AA provides for WHT at the higher of

the following rates, namely:

= Specified rate in the relevant provisions of the IT

$ Reimbursement Act; or
of Expense
Offshore = Rate / rates in force; or
India = 20%

= F Cohas avalid TRC

Expenses incurred
forl Co

= \What should be the WHT rate under Section 1957
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lllustration 2 — Export Commission

Agency
Services

100%

Cyprus

$

Commission

India

Applicable WHT rate for F Co in absence of PAN

Implications when commission income paid to an

associate enterprise?

If payment is made to Cyprus?
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lllustration 3 — Group Restructuring

Applicable WHT provisions for F Co case of share sale

F Co

Transfer of <*——— *

Shares

Offshore

100%

India

= Gains arising on transfer of shares are exempt

under the applicable tax treaty

» [|s a PAN required?
» [s withholding tax provisions applicable?

= Does F Co has to file a return of income in India?

42



Key takeaways and safeguards

I 1. l [Ignorance of rules may lead to undesirable litigation and cost, thus impacting business focus

l 2. l [ Other business functions should also support on the foreign payments made by the clients

[ Preliminary assessment of transfer pricing would be essential for related party transactions

I 4. | [ Cumbersome compliance process for non-resident payers’, noncompliance result in penalty

l 5. l [Safeguard to the taxpayer by taking an opinion and suggest paper trail if Part D is opted

[ Ensure patience and trust in Indian tax judiciary, accurate interpretation will lead to success
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WHERE?

WHEN?




Thank you!

Your feedback is valuable and will help me improvise my skill-sets

Disclaimer note: The views / opinions explicit or implicit expressed during the presentation of the tax technical paper, is exclusively that of the author
being personal in nature, based on his professional practical experience. The content of the tax technical paper are general in nature and does not
reflect / resemble any client advice delivered directly / indirectly. The participant relying on the tax technical paper is expected to consult his / her tax
advisors before implementing the ideas suggested during the presentation. The presenter is in no case liable for any damages incurred by relying on
the ideas implemented without adequate consultation with the competent tax professional on the instant facts and legal arguments
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